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P R O C E E D I N G S 1 

CHAIRPERSON HEATH:  The hearing will please 2 

come to order.  Good morning, ladies and gentlemen.  3 

We are located in the Jerrily R. Kress Memorial 4 

Hearing room at 441 4th Street Northwest.  This is 5 

Tuesday, April 12th, 2016 and we're here for the 6 

public hearing of the Board of Zoning Adjustment of 7 

the District of Columbia, convening to act on a 8 

chancery application pursuant to the Foreign Missions 9 

Act and Chapter 10 of the Zoning Regulations. 10 

My name is Marnique Heath, Chairperson.  11 

Joining me today is Vice Chairperson, Fred Hill.  The 12 

Federal representatives on this Foreign Missions Case 13 

are Marcel Acosta, representing the National Capitol 14 

Planning Commission, and Peter May representing the 15 

U.S. National Park Service.   16 

We're going to have other Zoning Commissioners 17 

with us today so our order, our agenda order will be 18 

slightly off from what's listed on the printed 19 

agendas, but I'll go through that a bit later.  We 20 

also have another board member joining us not for this 21 

case but for subsequent cases, Anita Butani-D'Souza.   22 

Copies of today's hearing agenda are available 23 

to you and are located in the wall bin near the 24 

entrance door.  Please be advised that this proceeding 25 
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is being recorded by a court reporter and is also 1 

being webcast live.  Accordingly, we must ask you to 2 

refrain from any disruptive noises or actions in the 3 

hearing room.  When presenting information to the 4 

Board please turn on and speak into the microphone, 5 

first stating your name and home address.  When you're 6 

finished speaking please turn off the microphone so 7 

that your microphone is no longer picking up sound or 8 

background noise. 9 

All persons wishing to testify either in 10 

support or opposition are to fill out two witness 11 

cards.  These cards are located on the table near the 12 

entrance door and on the witness tables.  Upon coming 13 

forward to speak to the Board please give both cards 14 

to the court reporter seated to my right. 15 

We only have one Foreign Missions case today, 16 

but, Mr. Moy, if you could administer the oath for 17 

this and all subsequent hearings, if we could do that 18 

now? 19 

MR. MOY:  Yes, with pleasure.  Thank you, 20 

Madam Chair.   21 

If in the audience, anyone wishing to testify 22 

should take the oath that I'm about to administer.  23 

CHAIRPERSON HEATH:  Please stand if you're 24 

wishing to testify today. 25 
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[Oath administered to the participants.] 1 

CHAIRPERSON HEATH:  Thank you.  All right.  2 

MR. MOY:  Yes.  Yes, very quickly for the 3 

record, Madam Chair, with reference to cases on the 4 

docket today that have been rescheduled, as previously 5 

noticed for rescheduling, application or the appeal 6 

application, 19225 of Frederick W. McCarthy III was 7 

rescheduled to June the 7th.  Yes, June 7th, 2016.   8 

19243 of S2 Florida Avenue, LLC., rescheduled 9 

to May 24th, 2016.   10 

Appeal No. 19224 of ANC 1C has been 11 

rescheduled to June 7th, 2016.   12 

And finally, there was a consent from the 13 

Board to reschedule one of the decision cases for 14 

today to June -- to April the 26th.  April 26th, 2016, 15 

and that is Application No. 19124 I Street JV, LLC., 16 

and I had mentioned that as the last item in the event 17 

that the Board wanted to speak to that a little more. 18 

 But that's all I have for this morning, Madam Chair. 19 

CHAIRPERSON HEATH:  Okay.  All right.  So, 20 

let's see.  If you could call our first case, Mr. Moy, 21 

that will be our Foreign Missions case. 22 

MR. MOY:  Yes.  As captioned and advertised, 23 

this is Application No. 19130 of the Embassy of the 24 

Russian Federation, pursuant to 11-DCMR-1002 of the 25 
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Foreign Missions Act to allow the construction of a 1 

security fence at an existing embassy in the R-5-D 2 

district, 2001 Connecticut Avenue Northwest, Square 3 

2536, Lot 308.  As the Board will recall there's been 4 

a number of hearings on this application and the 5 

applicant was requested by the Board to make 6 

additional filings to supplement the records, and 7 

those filings are in your case record and your 8 

folders, Madam Chair.  So, that's all from me. 9 

CHAIRPERSON HEATH:  All right.  Thank you.  10 

Good morning.  Would you all please introduce 11 

yourselves? 12 

MR. VERENTENOV:  Good morning.  Andrey 13 

Verentenov.  Home address is 1207 Souges Court, Great 14 

Falls, Virginia. 15 

MS. KOLOTIY:  Irina Kolotiy -- 16 

CHAIRPERSON HEATH:  Make sure your mic is on. 17 

MS. KOLOTIY:  Sorry.  Irina Kolotiy, 2001 18 

Connecticut Avenue Northwest, 2008.   19 

MR. KRUTIKOV:  Mikhai Krutikov for Embassy of 20 

the Russian Federation, 2650 Wisconsin Avenue 21 

Northwest, Washington, D.C., 20007.   22 

CHAIRPERSON HEATH:  Okay.  Thank you.  As Mr. 23 

Moy pointed out we did receive new filings from you 24 

and it appears that you've done quite a bit of work 25 
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with Office of Planning and Historic Preservation on 1 

the design of the fence and so at this point Office of 2 

Planning and Historic Preservation are in support, it 3 

appears, of the new design and I assume you -- since 4 

you've submitted it, you feel confident that this is 5 

what you need to secure the embassy.  Okay.  All 6 

right. 7 

We appreciate all the work you did.  You know, 8 

you've come back here a number of times and we weren't 9 

quite sure how you were going to get there, but we're 10 

pleased that you did.   11 

UNIDENTIFIED SPEAKER:  [Speaking off mic.]  12 

CHAIRPERSON HEATH:  Yes.  Okay.  So does the 13 

Board have any questions based on the information 14 

submitted?  Okay.  All right.  Then we've been through 15 

the full hearing procedures on this.  I think, unless 16 

Office of Planning has anything to add. 17 

MS. THOMAS:  Madam Chair, no.  We just want to 18 

put to the record that we really appreciate the 19 

applicant's due diligence and working with us to come 20 

to a final solution and again, just say thank you. 21 

CHAIRPERSON HEATH:  Okay.  And thank you for 22 

your help in this.  All right.   23 

Then I will make a motion that we -- I think 24 

the appropriate language is that we do not disapprove 25 
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the request to allow the construction of a security 1 

fence at the Embassy at 2001 Connecticut Avenue for 2 

the Russian Federation, Application No. 19130. 3 

MR. HILL:  Second. 4 

CHAIRPERSON HEATH:  The motion has been made 5 

and seconded.  Any further discussion?   6 

[Vote taken.] 7 

CHAIRPERSON HEATH:  The motion carries.  Thank 8 

you.   9 

MR. KRUTIKOV:  Thank you very much.   10 

MR. VERENTENOV:  Thank you. 11 

MS. KOLOTIY:  Thank you. 12 

MR. MOY:  Staff would record the vote as four 13 

to zero to one.  This is on the motion of Chair Heath 14 

to not disapprove the application for the relief 15 

requested.  Seconded the motion, Mr. Peter May.  Also 16 

in support, Mr. -- or Vice Chair Hill and Mr. Acosta. 17 

 And board member not present.  So again, the motion 18 

carries four to zero to one, Madam Chair. 19 

CHAIRPERSON HEATH:  Okay.  Thank you.  All 20 

right.  So we'll proceed on with our agenda and since 21 

we have Commissioner May with us right now, I think 22 

he's on one other case today, we'll move forward -- 23 

we'll fast-forward on the agenda to Case No. 19207, 24 

which he's participating on.  That's the appeal of ANC 25 
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6C.  Mr. Moy, if you'll call that case? 1 

MR. MOY:  Yes.  Thank you, Madam Chair.  2 

Parties to the table to Appeal No. 19207 of ANC 6C.  3 

I'll read for the docket, as advertised pursuant to 4 

11-DCMR-3100 and 3101 from an October 1st, 2015 5 

decision by the Zoning Administrator, Department of 6 

Consumer Regulatory Affairs to issue Permit Building 7 

No. B1509391, revised as B1512716 to allow the 8 

construction of a second story addition with balcony 9 

to a one-family dwelling CAP, C-A-P/R-4 district at 10 

518 6th Street Northeast, Square 835, Lot 29.   11 

CHAIRPERSON HEATH:  Okay.  Thank you, Mr. Moy. 12 

 Would you all please introduce yourselves?   13 

MR. TONDRO:  Maximilian Tondro for DCRA and 14 

the Zoning Administrator. 15 

MR. LeGRANT:  Good morning, Matt LeGrant, 16 

Zoning Administrator, DCRA. 17 

MR. ECKENWILER:  Mark Eckenwiler, Commissioner 18 

ANC 6C-04 on behalf of ANC 6C. 19 

MR. ATKINS:  Thomas Atkins.  I reside at 526th 20 

Street Northeast, Washington. 21 

CHAIRPERSON HEATH:  Okay.  All right.  Thank 22 

you.  So this case has been before us previously and 23 

at that time DCRA made it clear that there had been 24 

some errors made with regard to this permit and that 25 
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subsequent to the issuance of the permit the property 1 

owner surrendered the permit and so the motion before 2 

the Board, I believe still is to -- the motion by DCRA 3 

to dismiss the appeal is moot, given that the permit 4 

has been surrendered.   5 

We've received additional filings and I think 6 

what would be helpful today is if Mr. Eckenwiler, we 7 

could have further discussion about your position with 8 

respect to wanting DCRA to revoke the permit rather 9 

than allow the property owner to surrender the permit. 10 

 I think the Board has found previously that once a 11 

property owner surrenders a permit that an appeal or 12 

anything regarding that permit is rendered moot.  And 13 

so we've read your additional filings and a lot of 14 

what you cite or you reference is regarding the 15 

building code, which is not under the jurisdiction of 16 

this Board.   17 

So I think what's going to be really helpful 18 

for us in order to be able to come to your conclusion 19 

as being the right way to handle this is if you can 20 

help us understand where there is an error with 21 

respect to the zoning code, rather than the building 22 

code. 23 

MR. ECKENWILER:  Just so I understand you, 24 

Madam Chair, did you want me to address the merits or 25 
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the motion to dismiss and the issue of mootness. 1 

CHAIRPERSON HEATH:  The motion to dismiss. 2 

MR. ECKENWILER:  Okay.  Fine.  So let's 3 

proceed to the second part of our opposition to the 4 

motion to dismiss.  Assuming that everything Mr. 5 

Tondro says is true, notwithstanding the fact that 6 

it's not documented anywhere, it's not written down 7 

anywhere, he was unable to cite to any document, any 8 

regulation, let's take all that as a given.  And let's 9 

say that surrender is a real process and it has real 10 

effect. 11 

We know from the document that I provided 12 

previously to the Board at the March 8th hearing, that 13 

DCRA has also taken the position that surrender is not 14 

final; that in the language of the filing -- and of 15 

course, one point to keep in mind here, whatever this 16 

Board may have done in the past, this is new.  This 17 

comes from this year.  And so DCRA has now put a new 18 

fact on the table that it claims, quoting here, "The 19 

code official may restore a permit or issue a new 20 

permit, a new one, if the permit has been 21 

surrendered."  22 

So basically, it's not final.  A surrender of 23 

a permit is not a final act.  And as discussed in the 24 

second part of our opposition to the motion to 25 
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dismiss, mootness is not simply a matter of one party 1 

saying, there, you know, I'm done.  There's a very 2 

clear doctrine of voluntary cessation, if one party 3 

voluntarily ceases but may resume the assertedly 4 

unlawful conduct at any time, the matter is very 5 

clearly not moot and the party asserting mootness 6 

bears a very heavy burden of showing that the unlawful 7 

conduct will not recur. 8 

CHAIRPERSON HEATH:  But if -- since DCRA has 9 

already acknowledged that there were errors made, if 10 

the property owner were to reapply for a permit they 11 

wouldn't be able to apply for a permit based on the 12 

current project.  Something would have to be changed 13 

in order for it to be permittable.  Correct? 14 

MR. ECKENWILER:  Madam Chair, the point here 15 

is that DCRA's stated position is that it can revive 16 

these permits.  This is not a matter of new permits 17 

being issued.  18 

CHAIRPERSON HEATH:  But they wouldn't be able 19 

to if they've already acknowledged that there is an 20 

error and the permit is not -- it's not valid. 21 

MR. ECKENWILER:  And there's nothing to 22 

prevent them from turning around tomorrow and changing 23 

their minds and reviving that permit.  That's their 24 

stated position to the Council of the District. 25 
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MR. MAY:  I don't think they said to the 1 

council that they would turn around and revive permits 2 

that they had previously deemed to be unlawful. 3 

MR. ECKENWILER:  That's correct, Commissioner, 4 

but they do say that --  5 

MR. MAY:  They did say they reserve the right 6 

to be able to reinstate a permit, but I think -- I 7 

mean, I'm not looking at the testimony at this moment, 8 

nor did we read the testimony in full.  But I presume 9 

that that would be based on a correction of any 10 

unlawful or incorrect aspects of that permit, would it 11 

not? 12 

MR. ECKENWILER:  Their statement to the 13 

council was not qualified in any way.  It simply says 14 

that the code official may revive or restore a permit. 15 

MR. MAY:  So you think that that includes 16 

issuing unlawful permits? 17 

MR. ECKENWILER:  Let me try and put this 18 

delicately, Commissioner May.  To assume that would be 19 

to repose a great deal of trust in DCRA. 20 

MR. MAY:  Okay.  I don't disagree on that.  I 21 

think that we all have to have a certain amount of 22 

trust in DCRA that they're doing things according to 23 

the rules.  And I don't know that we should 24 

automatically be making the assumption that they're 25 
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going to go out and, you know, turn around another 1 

permit on this property that is incorrect or unlawful 2 

in any way.  I mean, I would think that particularly 3 

after all of the process that we've been through here, 4 

at the very least on this one they're going to get it 5 

right the next time around. 6 

MR. ECKENWILER:  One would hope. 7 

MR. MAY:  Okay.   8 

CHAIRPERSON HEATH:  So you've responded to my 9 

question.  Does DCRA have any response to the 10 

appellant's statement? 11 

MR. TONDRO:  Yes.  Thank you, Madam Chair.  12 

Good morning, Madam Chair, Members of the Board.  I 13 

think a couple things.  First of all, just to clarify 14 

in terms of that last exchange, it's not just that 15 

DCRA has terminated and it's recognized in its system, 16 

but we have also entered into that system.  We have a 17 

signed and notarized statement by the permit holder 18 

canceling the permit, recognizing that they will not 19 

proceed under that permit.  So I think that's another 20 

demonstrable document that is a legal document that 21 

has effective law that even if DCRA were to somehow go 22 

rogue there is also this other document that's out 23 

there.   24 

But I would also point out I think a larger 25 
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question that I raised the last time, and I'm a bit 1 

perplexed that we have to go back over it, but just so 2 

that we can all remember I'd like to refer to, the 3 

appellant puts great weight on the statement by the 4 

Director of DCRA speaking to the council in reference 5 

to a question raised by the council about -- that 6 

specifically asked when it was possible for a permit 7 

to be restored.  So let's remember the context within 8 

which the DCRA director was responding.  And the 9 

statement that was provided as BZA Exhibit 21 in this 10 

appeal, what she says -- what she stated was, the code 11 

official may restore a permit or issue a new one if 12 

the permit has been revoked or surrendered. 13 

The premise of appellant's statement here is 14 

that there is somehow a distinction between 15 

surrendering a revocation.  The revocation can never 16 

be undone.  But surrender can be undone.  And the 17 

basis, the evidence provided by appellant, is this 18 

statement. 19 

But in this statement, I think if you look at 20 

it it's very clear the DCRA director is treating 21 

revocation surrender equally.  So, we can get back as 22 

Commissioner May recognized, there are possibilities. 23 

 It's not necessarily the clearest of language that 24 

was raised by the DCRA director in that in terms of 25 
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what context they were.  They didn't quality how 1 

exactly they could restore a permit, but there are 2 

reasons, there are situations in which that could 3 

happen.  But the issue here is that appellant is 4 

asserting that there is a revocation that's treated 5 

different from surrender, and that's not the case.   6 

I will just provide an addition -- 7 

Commissioner May brought up one other aspect of why it 8 

is that the DCRA Director may have -- what she was 9 

thinking when she made that statement.  And that was 10 

in response to the question I think that had been 11 

raised before by the council, was asking for how many 12 

permits had been revoked, or had been surrendered.  13 

And I believe it was 76 over the prior two years was 14 

the figure that we had.   15 

Many of those were actually done on the basis 16 

that the permit holder had not diligently prosecuted 17 

them.  Had failed to continue to act upon them.  And 18 

so for that reason they were revoked or they were 19 

called in and surrendered.   20 

There may be a situation where you can see a 21 

permit holder say, oh oops, well this is the reason 22 

why because I went before the HPRB or because I had 23 

some other -- I had to deal with the ANCs or whatever 24 

legitimate reason for why there was a delay that when 25 
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it was raised to the DCRA director, to the code 1 

official, that the code official determined, oh okay, 2 

that is actually a legitimate reason for you to be 3 

granted this opportunity to -- we'll unrevoke the -- 4 

we'll restore the permit that was issued in that 5 

particular case. 6 

I'm not saying that happens all the time.  7 

That's the only thing I can think of, or one of the 8 

cases I can think of just to provide you with evidence 9 

as to why.  10 

I will repeat, also, one other issue.  And 11 

then I will answer questions, Commissioner May, 12 

because I can see you're ready.   13 

Is just to explain again, as I said before, 14 

another reason for why permit holders will want to be 15 

able to surrender.  A permit holder, if there is a -- 16 

if it's a contractor and the owner of the property has 17 

decided that they no longer want the services of that 18 

contractor, that contractor then has to close out 19 

their permit.  They are not about to go and -- this is 20 

before they've finished the work.  They're not about 21 

to go and allow the successor, the rival contractor, 22 

to come in, proceed under their permit and with their 23 

potential liability.  They need that permit closed 24 

down.  They need that quickly. 25 
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We can't be in a situation where we have this 1 

long, lengthy revocation process requiring formal 2 

notice going back and forth when all parties agree.  3 

And again, that will take us back to this issue that 4 

it's not simply that DCRA required it, that we just 5 

note it in our system as surrendered.  We required 6 

that the permit holder sign away their rights and 7 

provide the permit back to us.  Thank you. 8 

MR. MAY:  So my question was that you had said 9 

that, you know, you have on record, the cancellation 10 

of the permit and notarized document, or whatever.  11 

Whatever was submitted.  Whatever that piece is.  Does 12 

that mean that this surrendered permit cannot be 13 

revived? 14 

MR. TONDRO:  Yes.  In this case, absolutely.  15 

Yes.  In terms of what the DCRA Director was stating 16 

before, the DCRA Director was, as I think you had 17 

indicated, was sort of reserving rights for potential 18 

hypothetical situations.  However unlikely. 19 

MR. MAY:  Right. 20 

MR. TONDRO:  In this particular case there's 21 

no reason for why this permit would be revived. 22 

MR. MAY:  So the only way that they could get 23 

a new permit, or have a permit on this property to 24 

finish the work, because obviously there's work that's 25 
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going to have to be done to it, would be to file for a 1 

new permit. 2 

MR. TONDRO:  Yes.  And I believe they are in 3 

the process of doing so.  I think they've gone before 4 

the HPRB, the Historic Preservation Review Board, and 5 

are pursuing that.  And I believe they presented to 6 

the ANC as well on several occasions. 7 

MR. MAY:  Okay. 8 

MR. ECKENWILER:  Madam Chair, may I be heard 9 

in response? 10 

CHAIRPERSON HEATH:  Sure. 11 

MR. ECKENWILER:  Just a couple points here.  12 

One, I think Mr. Tondro's statement just now 13 

highlights the profound fuzziness of DCRA's position. 14 

 Nowhere is any of this policy written down.  They 15 

really literally are making it up as they go along.  16 

There is nothing that anyone can point to.   17 

And in response to Commissioner May's 18 

question, there's nothing anywhere written at all that 19 

says they couldn't revive this permit. 20 

Now, to respond to your -- 21 

MR. MAY:  There will be once the record in 22 

this case is published.  23 

MR. ECKENWILER:  I'm sorry, Mr. --  24 

MR. MAY:  There will be --  25 
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MR. ECKENWILER:  Yes. 1 

MR. MAY:  -- a record of this once this case 2 

is published. 3 

MR. ECKENWILER:  Well, and Commissioner May, 4 

that actually takes me to my second point which is 5 

that really what ANC 6C would like here is not for 6 

DCRA to revoke this permit.  That's what I spent five 7 

weeks asking Mr. LeGrant to do -- before I even 8 

troubled this Board with filing an appeal I had hoped 9 

that he would do the responsible thing and perform his 10 

job accordingly.  He chose not to, despite repeated 11 

requests. 12 

So, here we are and what I would really like, 13 

what ANC 6C would really like, is for this Board to 14 

issue an order on the merits declaring that the 15 

permits were unlawfully issued and that the failure of 16 

the Zoning Administrator to revoke those permits was 17 

in violation of the Zoning Regulations. 18 

And, Commissioner May, if I may add one other 19 

point.  At the last hearing -- you had also raised a 20 

question.  I don't know if you recall, but you were 21 

curious about the current condition of the property.  22 

And you had asked DCRA to provide you some information 23 

about that.  That was not anywhere on the motion to 24 

dismiss.  I'm happy to speak to it.  The owner of the 25 
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property next door would be happy to speak to that if 1 

you care to hear testimony on that point. 2 

CHAIRPERSON HEATH:  Sure.   3 

MR. MAY:  Well, I do remember asking that.  I 4 

didn't write down what I asked but I do remember 5 

asking it.  So actually I would love to hear from DCRA 6 

first about what they understand the condition of the 7 

property to be. 8 

MR. TONDRO:  Yes.  We had Clarence 9 

Whitescarver, who is the, pardon me, construction 10 

inspection's supervisor/manager, go out to the 11 

property himself personally to check it.  As a result 12 

of that, in particular looking at the issue of the 13 

downspout that was raised by the neighbors, the 14 

interveners here, he determined that there was -- I 15 

think it was an eight-foot section that was missing 16 

and he immediately ordered the owner of the property 17 

to go out and to install a new one.   18 

That required, because there is no permit 19 

existing on the property, that required him to grant 20 

specific authorization for them to do that as an 21 

exception from the normal permit process.  I believe 22 

that happened at the end of March; 26th of March, I 23 

think. 24 

MR. MAY:  Was that the only thing that needed 25 
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to be fixed immediately and based on his inspection? 1 

MR. TONDRO:  That was based on his inspection, 2 

yes.  He determined that was the only thing they 3 

needed.  Otherwise it was in a stable situation based 4 

on his understanding that there was a permit process 5 

going through the works right now. 6 

MR. MAY:  Okay.  Did he observe the damage 7 

that had been done to the neighboring property? 8 

MR. TONDRO:  Not -- other than the issue 9 

raised in terms of the water, no. 10 

MR. MAY:  Uh-huh.  Okay.  All right.  So, Mr. 11 

Eckenwiler, is there anything you want to add? 12 

MR. ECKENWILER:  Certainly.  There are other 13 

notable conditions to this property.  The owner of the 14 

property illegally demolished the rear wall of the 15 

third story.  So not only was that a permit violation 16 

that was beyond scope.  It also did damage to the 17 

party wall at 526th Street.   18 

In addition, there was a hole all the way 19 

through the party wall in the basement.  And right now 20 

it appears, I don't know if Mr. Whitescarver was able 21 

to observe this, but the support for the roof next 22 

door seems to be inadequate.  Among other things, the 23 

chimney on this property, 518 6th Street, is leaning 24 

at about a 15 or 20-degree angle.  You can see that 25 
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it's bowed, owing to the removal of the joists that 1 

supported the roof.  2 

So it's stable in that it hasn't fallen down 3 

yet, but certainly it's not in an appropriate 4 

condition.  And you know, Mr. Atkins here can confirm 5 

that if you have any, you know, any question about  6 

the --  7 

MR. MAY:  So, was there actually damage to the 8 

wall or to the brick, because chimneys are not 9 

typically supported in any way by the joists. 10 

MR. ECKENWILER:  No.  No, so far as I can 11 

tell.  I haven't actually been up on the roof. 12 

MR. MAY:  Yeah. 13 

MR. ECKENWILER:  So I don't know what's going 14 

on there.  What it signals to me, though, is that 15 

there is a lack of adequate support.  And if that roof 16 

collapses it is going to do significant damage to the 17 

adjacent structure at various points. 18 

MR. MAY:  Well, hopefully that part of DCRA's 19 

inspection is enough to know that the roof is not in 20 

imminent danger of collapse.  Again, I think we're 21 

making some assumptions here, but it's not 22 

unreasonable. 23 

Yeah, and the fact that the chimney is bowing, 24 

I mean, is it tilting or is it -- 25 
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MR. ECKENWILER:  Yes, it's tilting. 1 

MR. MAY:  -- bending? 2 

MR. ECKENWILER:  No, it's tilting, quite 3 

literally. 4 

MR. MAY:  Yeah.   5 

MR. ECKENWILER:  It's well -- it's visibly out 6 

of plumb. 7 

MR. MAY:  Right.  Well, and that's not 8 

uncommon, you know.  I mean, I'm sure you've seen that 9 

in other houses where they tend to bend a little bit 10 

as the mortar settles over the years.  Okay.   11 

Would you like to add anything?   12 

MR. ATKINS:  Only that to replace the 13 

downspout you would have to see the damage because the 14 

downspout is -- sits on top of the damage. 15 

MR. MAY:  Uh-huh. 16 

MR. ATKINS:  So to put the downspout, replaced 17 

it, you would note that all the bricks are missing 18 

down to the firewall. 19 

MR. MAY:  Uh-huh.   20 

MR. ATKINS:  And interestingly on Friday we 21 

received a notice from our insurance company that the 22 

company, the developer, they would have to take him to 23 

court because he's not cooperating with our repairs.  24 

So that's the latest as of Friday. 25 
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MR. MAY:  Uh-huh.  Okay. 1 

MR. ATKINS:  Because they're wanting to 2 

repair, and he's not cooperating so they --  3 

MR. MAY:  Right. 4 

MR. ATKINS:  -- turned it over to their legal 5 

department. 6 

MR. ECKENWILER:  If I can read from that 7 

letter?  So far the responsible party has refused our 8 

request for reimbursement.  That's from Allstate, 9 

letter from Allstate, and I'm happy to hand up a copy 10 

if the Board would like to see it. 11 

MR. MAY:  That's okay.  So I guess the last 12 

question I have is, I mean, how long ago was the 13 

property inspected and it was determined that the 14 

gutter had to be replaced? 15 

MR. TONDRO:  I believe that he went out on 16 

March the 11th, I believe. 17 

MR. MAY:  And has it been replaced yet?   18 

MR. ATKINS:  Yes, it was replaced but I need 19 

to add that several months ago, December, when there 20 

was -- no, October when the first stop work order was 21 

placed, the downspout was broken.  DCRA lifted the 22 

stop work order temporarily in like November.  In 23 

October, for them to replace the downspout.  They did 24 

not.  So it remained broken until last week. 25 
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MR. MAY:  Right.  I understand there's been 1 

damage associated with that.  Okay.  I just want to 2 

make sure that it in fact has been replaced now.  3 

MR. ATKINS:  Yes, it has.  Thank you. 4 

MR. MAY:  Okay.  All right.  Thank you.  5 

That's all. 6 

CHAIRPERSON HEATH:  Any other questions from 7 

the Board?  All right.  8 

So then I think before we proceed, then we 9 

need to --  10 

MR. HILL:  I have other questions. 11 

CHAIRPERSON HEATH:  Oh, go ahead. 12 

MR. HILL:  Mr. Commissioner, and I'm just 13 

trying to look for clarity.  And by the way, I 14 

appreciate all of the work that the ANC is doing.  I 15 

appreciate you coming down here and so I just want to 16 

understand a little bit clearer that DCRA is saying 17 

they made an error and they're going to -- you know, 18 

the permit is going to get revoked or surrendered and 19 

so -- and from the comments that have been read over 20 

and over again, that they can restore that whether 21 

it's been revoked or surrendered.   22 

And so this permit is now obviously going to 23 

go away.  And so if we were to now go ahead and hear 24 

the merits of the appeal and then, you know, find out 25 
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that again the zoning administrator erred and so it 1 

seems like we're still in the same place.  So I'm just 2 

trying to understand the difference between the permit 3 

is now going away.  It can still come back, you know, 4 

or we go through the appeal.  It seems like we're in 5 

the same place.  So I just want to know why you 6 

wouldn't want it to just go away. 7 

MR. ECKENWILER:  I think it's a very different 8 

outcome because if the Board dismisses on grounds of 9 

mootness, there's no decision on the merits.  If this 10 

Board declares those permits were unlawfully issued 11 

and that the Zoning Administrator violated the zoning 12 

regulations in refusing to revoke them despite 13 

repeated requests, that's the end of it.  DCRA may not 14 

then lawfully restore those permits, notwithstanding 15 

their letter to the council of D.C. 16 

MR. HILL:  And I understand, and I understand 17 

your frustration.  But it still sounded as though they 18 

can't reissue this because it was in error.  I mean, 19 

they couldn't issue this again.  They have to file for 20 

a new permit. 21 

MR. ECKENWILER:  Well, they issued it the 22 

first time in error and they refused to revoke it 23 

until we filed this appeal.  So I frankly think 24 

they've reserved the right to revive the permits. 25 



29 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

CHAIRPERSON HEATH:  Can you be clear with us 1 

about -- you know, you said DCRA has violated the 2 

Zoning Regulations by not revoking the permit. 3 

MR. ECKENWILER:  Yes. 4 

CHAIRPERSON HEATH:  When revocation or 5 

surrender are both means for a permit no longer being 6 

valid.  Can you just point to the specific zoning 7 

section that -- I'm trying to get you to help us cite 8 

the particular zoning section that -- 9 

MR. ECKENWILER:  If I understand the Chair's 10 

question, the basis for jurisdiction over that claim, 11 

not just the issuance of the permit but the refusal as 12 

well, the word refusal appears specifically in the 13 

Zoning Regulations where it states the scope of the 14 

appellate jurisdiction of this Board.  And that merely 15 

quotes, verbatim, the language from the D.C. Official 16 

Code.  So that's not just in regulation but that's 17 

also in statute.  So the word refusal is specifically 18 

there.  And that is the refusal of the Zoning 19 

Administrator to comply with the Zoning Regulations. 20 

Unfortunately, I don't have a copy of that.  I 21 

may have one somewhere in the file.  I don't have it 22 

ready at hand.  But the word is specifically set forth 23 

in the regs and statute. 24 

So, does that answer the Chair's question? 25 
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CHAIRPERSON HEATH:  Yeah, but not 1 

specifically. 2 

MR. ECKENWILER:  Okay.  So --  3 

CHAIRPERSON HEATH:  Because I still don't have 4 

the specific zoning code section. 5 

MR. ECKENWILER:  Oh, oh, certainly.  Well, if 6 

you -- so if we go to -- this is in our original 7 

statement on appeal, if you will turn to page 13 it 8 

walks through the analysis here, citing the size of 9 

the lot.  So we walk through the definition of 10 

building area, the percentage of lot occupancy, that 11 

definition also in 199.1.  And then the provisions  12 

in -- 13 

CHAIRPERSON HEATH:  One second.  Which exhibit 14 

are you referencing? 15 

MR. ECKENWILER:  I'm sorry.  This is our 16 

statement on appeal, so that is Exhibit No. -- bear 17 

with me one moment.  That's Exhibit No. 4.   18 

CHAIRPERSON HEATH:  Okay.  And you said page 19 

13? 20 

MR. ECKENWILER:  Yes, Madam Chair. 21 

CHAIRPERSON HEATH:  Okay.  Okay.  You can 22 

continue.  I'm there.  23 

MR. ECKENWILER:  So the analysis there, it's 24 

only about a page a little bit longer, cites variously 25 
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to the definitions that are set forth in Section 1 

199.1.  And then subsequently there's a discussion on 2 

page 14, the lot occupancy maxima that are set forth 3 

at 11-DCMR-403.2 for a row dwelling in an R-4 zone, so 4 

that is a fully attached structure, R-4 zone, 60 5 

percent lot occupancy.   6 

And, Madam Chair, if you will look at our pre-7 

hearing statement, so that's Case Exhibit No. 15, 8 

attached to it is the survey that we obtained after 9 

the filing of the appeal that fully supported all of 10 

my informed but non-authoritative speculation about 11 

the exact depth of the structure and so in our 12 

prehearing statement we explain quite clearly that the 13 

lot occupancy is well in excess of 60 percent. 14 

CHAIRPERSON HEATH:  Right.  But you're getting 15 

into the merits. 16 

MR. ECKENWILER:  Yes, I'm sorry.  I think I 17 

must have misunderstood the Chair's question. 18 

CHAIRPERSON HEATH:  Yes, I'm still at the 19 

motion to dismiss. 20 

MR. ECKENWILER:  Okay. 21 

CHAIRPERSON HEATH:  And the Zoning Regulation, 22 

or zoning section that says that DCRA was in violation 23 

of their responsibility by not revoking the permit. 24 

MR. ECKENWILER:  Well, it was a refusal to 25 
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enforce the regulations.  The regulations declare very 1 

clearly at Section 403.2 that this permit was not 2 

lawfully issued, and therefore the Zoning 3 

Administrator has an obligation to enforce the law 4 

appropriately.  They can't just make a mistake and, 5 

you know, wash their hands of it. 6 

CHAIRPERSON HEATH:  Okay.  I see.  7 

MR. TONDRO:  Madam Chair, may I respond? 8 

CHAIRPERSON HEATH:  Sure.   9 

MR. TONDRO:  Thank you.  First of all, just as 10 

a point I would note that the survey was provided by 11 

the Zoning Administrator and this is, I think, the 12 

fundamental issue.  The appellant at the time was 13 

challenging, and I believe the code section that he's 14 

seeking to cite to is 3100.2, which establishes a 15 

jurisdiction for the Board that it shall also hear and 16 

decide appeals where it is alleged by the appellant 17 

that there is order in any requirement decision, 18 

determination, or refusal made by any administrative 19 

officer or body, including the mayor and the 20 

administration or enforcement of the Zoning 21 

Regulations. 22 

Appellant made that alleged error.  The Zoning 23 

Administrator responded to that props not as quickly 24 

as the appellant would like and not as quickly as the 25 
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Zoning Administrator wishes that he had done, but the 1 

Zoning Administrator did request additional 2 

information, did get that survey.  Upon getting the 3 

survey immediately called in the permit holder and had 4 

the permit holder surrender the permit. 5 

Therefore, as a result of that the decision by 6 

the Zoning Administrator to issue the permit was 7 

overridden.  The Zoning Administrator changed his 8 

mind, overruled his prior decision, therefore 9 

appellant is seeking to appeal a decision that is no 10 

longer in affect.  The Zoning Administrator said, no, 11 

you're right, there was an error, it was issued in 12 

error, and we have asked them to come in to surrender 13 

it.   14 

I again, I fail to understand this distinction 15 

short of between a surrender and a revocation, unless 16 

the appellant is so desperate for a scalp to declare 17 

victory.  This is a situation where there is no 18 

difference between a revocation and a surrender.  19 

The revocation, if a permit is revoked, it is 20 

entered into our online system as revoked.  The same 21 

thing happens with a surrender.  Just, in this 22 

particular case there's an additional document that 23 

states that the permit holder ceases to have any 24 

rights to do so.   25 
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To the extent there's an issue raised by the 1 

DCRA Director's council testimony, she was reserving 2 

rights, being asked a question directly about how it 3 

was possible to restore a permit.  She didn't have a 4 

hypothetical situation.  She had to reserve some 5 

rights.   6 

As I explained in the last hearing the one 7 

occasion when it happened that I was aware of was 8 

where there was -- a certificate of occupancy was 9 

issued in error by us, but it was an error that could 10 

be easily resolved.  And that being the case, they 11 

needed to get a final inspection.  They had had some 12 

final inspections but not the most recent one or the 13 

last one they needed to get.   14 

We had them come in.  They surrendered the 15 

permit.  We held the -- not the permit, the 16 

certificate of occupancy.  They had that inspection 17 

done, they passed it with flying colors.  We could 18 

have revoked the C of O and gone through a process 19 

that would have had a long appeal period and so forth. 20 

But instead we said, well, since you've satisfied the 21 

issue the certificate of occupancy can now be issued. 22 

 And for judicial economy, for economy of resources, 23 

we then gave back that certificate of occupancy. 24 

But had they failed that inspection, the 25 
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certificate of occupancy would have been canceled 1 

because they had already surrendered and they had 2 

signed over notarized forms surrendering it to us.  So 3 

only in those conditions where subsequent to which the 4 

permit holder brings the property into compliance, 5 

that would be the only circumstance, I think as has 6 

been raised, in which the permit or certificate of 7 

occupancy could be restored.  Only in those context.  8 

That's not what we're talking about right here.   9 

The reason for getting a revocation, I'm just 10 

baffled because I don't see there being any 11 

substantive distinction there.  12 

And I will again, repeat as I said before, the 13 

surrender process is a very important process.  There 14 

is an appeal that was scheduled for today, 1909.2, I 15 

believe it was, for which the Board is going to hear a 16 

minor modification for 1120 Park Road for which the 17 

Board was kind enough a month or two ago to wait for 18 

almost two hours while the various different parties 19 

to the appeal could resolve and come up with an 20 

agreement to which DCRA and I believe the parties are 21 

very grateful to the Board for having that patience.  22 

But one of the key elements that made that agreement 23 

possible was the fact that the permit holder was able 24 

to surrender the permit without a tail going on for 70 25 
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days for if it had been revoked.  Right. 1 

So, it's an important part of the process.  2 

There's also legitimate reasons for it to happen, and 3 

I'll rest there, thank you. 4 

CHAIRPERSON HEATH:  Okay.   5 

MR. ECKENWILER:  Madam Chair, 30 seconds? 6 

CHAIRPERSON HEATH:  Sure. 7 

MR. ECKENWILER:  One, I just --  8 

CHAIRPERSON HEATH:  Before you do, just one 9 

last question for Mr. Tondro.  Just given the amount 10 

of time and energy that everybody has put into this 11 

appeal and just the motion to dismiss, why like, at 12 

this point, why would you have refused to revoke the 13 

permit, because you said that it takes 70 days.  The 14 

process is 70 days.  This would have been over before 15 

today had you revoked.  So I'm just curious at this 16 

point why -- I'll let you answer the question.  I 17 

won't response -- 18 

MR. TONDRO:  Thank you, Madam Chair.  And it 19 

brings up another issue that I meant to raise earlier 20 

which was, Appellant here had an opportunity to 21 

challenge our decision to accept the surrender.  It 22 

was, he was informed within a couple business days, of 23 

the fact that the surrender. 24 

There was then, that was a decision made by 25 
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the Code Official under 104.1, the authority under 1 

104.1 of the construction codes, where the code 2 

official is authorized to interpret and to implement 3 

the construction codes. 4 

The appropriate venue for that appeal would 5 

have been the office of administrative hearings.  The 6 

appellant who has ample experience with the law and 7 

administrative law, chose not to do that.  Chose 8 

instead to wait and keep this appeal alive. 9 

I'm not sure had they been in a situation 10 

where they made it clear that they wanted it at that 11 

point, I mean, I supposed you could have gone through 12 

the revocation process.  But in this particular case 13 

the issue is, we had a surrender.  We had it, it was 14 

terminated, it was done, it was complete, and it just 15 

didn't occur to us that the appellant would be in the 16 

situation of insisting to, quite frankly, waste our 17 

resources, I believe the Board's resources, in 18 

consideration of this matter. 19 

MR. ECKENWILER:  Madam Chair, in a nutshell, 20 

DCRA is trying to make a virtue of its advice.  They 21 

make things up as they go along.  22 

When I was informed by the director by e-mail 23 

that this permit was in some way assertedly invalid, I 24 

asked her for the specific basis on which that permit 25 
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had been rendered invalid.  And she said -- I don't 1 

know the exact word but basically, it didn't really 2 

matter to her and she didn't know, and it wasn't a 3 

very important issue.  She would refer it to their 4 

office of general counsel, but really they weren't 5 

going to expend a lot of time on it.  So they couldn't 6 

be bothered to figure out what the legal basis was.  7 

Now, Mr. Tondro has said here that, you know, 8 

there is allegedly no difference between surrender and 9 

revocation.  As we said in our initial opposition to 10 

the motion to dismiss -- actually there is, revocation 11 

is set forth in the regs.  There's a very detailed set 12 

of regs.  It tells DCRA how to revoke a permit.   13 

By contrast, this surrender process, and this 14 

cannot be repeated enough -- Mr. Tondro just told you 15 

how important the surrender process is, but if it's so 16 

important why is it nowhere written down?  What are 17 

the rules for it?  When does it apply?  What 18 

procedures are applied when a permit is surrendered?  19 

And the answer is, they can tell you in the moment but 20 

it's not written down anywhere.  There's no rule. 21 

And so, if that's really the way that DCRA is 22 

going to proceed, and that's a basis for dismissing an 23 

appeal as moot, that really gives the DCRA Director a 24 

blank check to do whatever she wants.  It basically 25 
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ratifies lawlessness.   1 

MR. TONDRO:  If I may, Madam Chair?  And I 2 

apologize, just a brief response. 3 

The motion to dismiss that I filed was not 4 

just for moot, but also for lack of jurisdiction.  I 5 

explained, went through that there is the construction 6 

codes that provided it, and again if the appellant had 7 

sought, as it appears to be, that the DCRA Director's 8 

decision was not sufficient for him, he had the 9 

opportunity to do appeal to through Office of 10 

Administrative Hearings. 11 

In terms of the reason why revocation is 12 

described in the regulations is a very simple one.  13 

The reason it's described is because there are rights 14 

that are being taken away from a permit holder.  As a 15 

result, there are due process rights which appellant 16 

should be aware of.   17 

If, in the case of a surrender, however, the 18 

permit holder is voluntarily giving those up.  19 

Therefore, there does not need to be the same kind of 20 

specificity as to how it is that is done because at 21 

the end of the day the result is, that the document no 22 

longer exists, the permit no longer exists. 23 

Again, however, if there is a question about 24 

that, that falls under the construction codes.  It 25 
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does not fall under the zoning regs.  But I do want to 1 

again emphasize the reason that we have the detail, if 2 

one has an interest in reading the construction codes, 3 

you can read the detail about revocation.  And 4 

revocation, most of it is focused on notice; how long 5 

the permit holder has to appeal, what kind of notice 6 

is sufficient, how long is service of notice deemed to 7 

be for.  That is -- what are the reasons for which 8 

DCRA can revoke a permit.  Those are all because there 9 

is an antagonistic relationship where DCRA is seeking 10 

to compel a permit holder to give up their rights.  11 

And that's what the focus of that is.   12 

And the surrender, it's a voluntary agreement 13 

by the permit holder to give up its rights.  Thank 14 

you. 15 

CHAIRPERSON HEATH:  Okay.  Thanks.  Are we 16 

ready to rule on this?  Okay.  Anybody want to start? 17 

MR. MAY:  Yeah.  All right.  So, if we're 18 

moving to deliberation on this, I mean, I think I 19 

understand pretty thoroughly the positions of both 20 

sides on this but for me it boils down to the fact 21 

that the permit was issued in error.  This is what ANC 22 

has been trying to communicate for months.  I mean, 23 

well into the last year.  And DCRA has admitted that 24 

it was issued in error.  And as a result the permit is 25 
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no longer.  You know, should it have been revoked?  1 

Perhaps.  But in fact what we have is a surrender 2 

which from my perspective is the same.  I mean, the 3 

permit no longer exists and we've heard testimony 4 

today to say that it cannot be revived.  They would 5 

have to submit a new permit. 6 

So I -- and you know, that's just putting 7 

aside the fact that we probably don't have 8 

jurisdiction to say anything about the process of 9 

surrender because it's not in the Zoning Regulations. 10 

 I mean, even the revocation process is not described 11 

in the Zoning Regulations in the first place.  So I 12 

don't see that we have domain to say anything more 13 

than at this point, the appeal should be dismissed 14 

because the case is moot. 15 

But, the ANC did all the right things to make 16 

sure that this project was not executed the way it was 17 

originally permitted because those permits were in 18 

error.  And I think that, you know, I mean, there are 19 

certainly lessons to be learned here and I think that 20 

DCRA certainly could have done a better job and been 21 

more responsive earlier on in this process and we 22 

never would have been here. 23 

But that all being said, I don't see any 24 

reason to do anything other than dismiss the appeal. 25 
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CHAIRPERSON HEATH:  I would agree, and I think 1 

all of the points that you've made are points that I 2 

would make in substantiating the fact that we should 3 

dismiss this.   4 

I appreciate all of the effort that that ANC 5 

has put into this, and I now understand your point.  6 

And you know, I'll second what Commissioner May has 7 

said in that clearly DCRA could have handled this in a 8 

better way.  I think we've all acknowledged that at 9 

this point.  But we are where we are now and I think 10 

for reasons of jurisdiction and that either way this -11 

- I think the result is going to be the same.  I think 12 

I am inclined to dismiss.   13 

MR. HILL:  Yeah, and I would agree with both 14 

my colleagues. 15 

CHAIRPERSON HEATH:  So I will, I think I'll 16 

make a motion to accept the motion to dismiss.  I 17 

guess. 18 

MR. MAY:  Well, I didn't actually make -- I 19 

mean, I made an argument but I didn't make a motion. 20 

CHAIRPERSON HEATH:  Okay.  Right.  21 

MR. MAY:  But I will make a motion. 22 

CHAIRPERSON HEATH:  Okay. 23 

MR. MAY:  That we dismiss Appeal No. 19207 of 24 

ANC 6C, pursuant to 11-DCMR-3100 and 3101 from an 25 
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October 1, 2015 decision by the Zoning Administrator, 1 

DCRA, to issue a building permit no. B1509391, revised 2 

as B1512716 to allow construction of a second story 3 

addition with balcony on a one-family dwelling in the 4 

CAP/R-4 district at premises 518 6th Street Northeast, 5 

and leave it at that. 6 

MR. HILL:  I'll second. 7 

CHAIRPERSON HEATH:  All right.  The motion has 8 

been made and seconded.  Any further discussion?   9 

[Vote taken.]  10 

CHAIRPERSON HEATH:  The motion carries.  Thank 11 

you.   12 

MR. MOY:  Staff would record the vote as four 13 

to zero to one.  This on the motion of Mr. Peter May 14 

to grant the motion to dismiss.  Seconded the motion, 15 

Vice Chair Hill.  Also in support Chair Heath and Mr. 16 

Hinkle.  That's four to zero to one, Madam Chair. 17 

CHAIRPERSON HEATH:  Okay.  Thank you.  And do 18 

a full order on this. 19 

MR. MOY:  Oh, yes.   20 

CHAIRPERSON HEATH:  All right.  So we're going 21 

to change commissioners.  Thank you.   22 

[Pause.]  23 

CHAIRPERSON HEATH:  All right.  So, Mr. Moy, 24 

we'll go back to our meeting agenda. 25 
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MR. MOY:  Yes. 1 

CHAIRPERSON HEATH:  Two cases. 2 

MR. MOY:  Yep.  Okay.  I'll call both cases, 3 

Madam Chair.  So for decision making, Application No. 4 

19235 of Canberra, LLC., and this application is cited 5 

as requesting relief for a special exception from the 6 

use requirements under 336 to convert an existing two-7 

story dwelling into a three-unit apartment house in 8 

the R-4 district at 753 Columbia Road Northwest, 9 

Square 2890, Lot 99.  The second case application is 10 

No. 19236 of Hobart, LLC., request for a special 11 

exception from the use requirements under 336 to 12 

convert an existing two-story dwelling into a three-13 

unit apartment house, R-4 district, 755 Columbia Road 14 

Northwest, Square 2890, Lot 100. 15 

In both instances, Madam Chair, as the Board 16 

will recall at its last hearing the Board requested 17 

additional information.  This was the hearing of March 18 

29th, 2016, and those filings are in the record as 19 

well as additional filings in the record from this 20 

morning and that should also be in your case folders, 21 

Madam Chair.  So this is teed up for your decision 22 

making. 23 

CHAIRPERSON HEATH:  Okay.  Thank you, Mr. Moy. 24 

 And you're correct.  We did receive those filings.  25 
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One was a letter from Mr. Wills, who is a neighbor, 1 

and adjacent neighbor to his property.  And he had 2 

already sent a letter stating his approval but we just 3 

wanted to get some clarity based on a witness who was 4 

here during the hearing who said that Mr. Wills wasn't 5 

aware of the full extent of the renovation and hadn't 6 

seen the shadow study.  So, Mr. Wills acknowledged in 7 

his letter that he has reviewed those -- the elevation 8 

drawing and the shadow studies and he still stands in 9 

support of both of these applications. 10 

We also received the elevation that was 11 

requested by the Board, and I think given the depth of 12 

this property I think the Board had some concerns 13 

about what that elevation would look like and the 14 

drawings show that there is a combination of brick and 15 

green wall, which certainly make the elevation a lot 16 

more appealing given its size.   17 

And so, I am in support at this point, of both 18 

of these applications.  Any other thoughts?  19 

MS. BUTANI-D'SOUZA:  I would tend to agree 20 

with Madam Chair. 21 

MR. MILLER:  Thank you, Madam Chair.  I also, 22 

I would concur, and I appreciate the applicant proving 23 

the additional letter, the side elevations, and the 24 

supplementary statement just reaffirming that it's 25 
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within the character of the neighbor and doesn't have 1 

an adverse impact on the adjacent properties, which is 2 

in conformance with the new R-4 conversion 3 

regulations.  So I'm prepared to go forward. 4 

CHAIRPERSON HEATH:  Okay.   5 

MR. HILL:  Madam Chair, thank you.  I do 6 

appreciate the side elevation and also just, I do find 7 

the green wall interesting considering there's so many 8 

of these that kind of come through lately.  I mean, I 9 

think that that's something that, you know, I'd like 10 

to see in future projects also.  You know, something 11 

that makes it more livable with the neighbors.  Thank 12 

you. 13 

MS. BUTANI-D'SOUZA:  I agree with that as 14 

well. 15 

CHAIRPERSON HEATH:  All right.  Then I will 16 

make a motion that we approve applications no. 19235 17 

and 19236 to convert existing two-story dwellings into 18 

three-unit apartment houses in the R-4 at 753 and 755 19 

Columbia Road. 20 

MR. MILLER:  I would second. 21 

CHAIRPERSON HEATH:  The motion has been made 22 

and seconded.  Any further discussion?   23 

[Vote taken.]  24 

CHAIRPERSON HEATH:  the motion carries.  Mr. 25 
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Moy.   1 

MR. MOY:  Yes, staff would -- as a vote on 2 

both applications, record the vote as five to zero to 3 

zero.  This is on the motion of Chairperson Heath to 4 

approve these two applications for the relief 5 

requested.  Seconding the motion, Mr. Robert Miller.  6 

Also in support, Vice Chair Hill, Ms. Butani, and Mr. 7 

Hinkle.  Unanimous, five to zero, Madam Chair. 8 

CHAIRPERSON HEATH:  Okay.  Summary. 9 

MR. MOY:  Yes. 10 

CHAIRPERSON HEATH:  All right. 11 

MR. MOY:  Thank you. 12 

CHAIRPERSON HEATH:  Thank you, Mr. Moy.  We're 13 

going to jump around again since we have Commissioner 14 

Miller with us.  I believe it's 19148.  Okay.  Yeah, 15 

we're jumping back to hearing cases.  So 19148. 16 

MR. MOY:  Okay.  Wait, this is a continued 17 

hearing, Madam Chair.  So parties can come to the 18 

table to Application No. 19148 of Park View 19 

Condominium Ventures.  This is as amended for variance 20 

relief from the lot occupancy requirements under 21 

Section 403.2, for the expansion of an existing 12-22 

unit apartment building at R-4 district, 525 Park Road 23 

Northwest, Square 3037, Lot 55.  24 

And I believe the most recent drawings or 25 
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plans are under Exhibit 32, unless I'm told otherwise. 1 

[Pause.]  2 

CHAIRPERSON HEATH:  All right. Good morning.  3 

Would you all please introduce yourselves? 4 

MR. SULLIVAN:  Good morning, Madam Chair, 5 

Members of the Board.  My name is Marty Sullivan with 6 

the law firm of Sullivan and Barros on behalf of the 7 

applicant.   8 

MR. WOODILL:  Good morning, Job Woodill.  I'm 9 

the Principle of Landmark Construction Development and 10 

we are the owners of Park View Condominium Ventures.   11 

MR. CROSS:  And Michael Cross, architect for 12 

the property at 525 Park Road Northwest. 13 

CHAIRPERSON HEATH:  Okay.  Could you just 14 

clarify the relief that you're seeking at this point?  15 

MR. SULLIVAN:  Sure.  The relief is for lot 16 

occupancy.  And I think there was a mention in the 17 

Office of Planning report about 2001.3, which we do 18 

not believe we need relief from.  We're happy to add 19 

it to the record, but 2001.3 says that if you are 20 

expanding an existing nonconformity and my 21 

understanding is office of planning is basing it on 22 

the fact that we're already over the minimum lot area 23 

because of the number of units, but we're not 24 

increasing the number of units.  So it's an existing 25 
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nonconformity, but it's not one that's being 1 

increased. 2 

CHAIRPERSON HEATH:  Okay. 3 

MR. SULLIVAN:  We're not asking for relief to 4 

go an additional unit. 5 

CHAIRPERSON HEATH:  Okay. 6 

MR. SULLIVAN:  And at any rate, so I mean, 7 

we're willing to take the chance that that relief is 8 

not needed, so we're not asking for that relief.  And 9 

then I'm not sure that it's appropriate anyway, so I 10 

don't know how --  11 

CHAIRPERSON HEATH:  Okay.  And this is a self-12 

certified --  13 

MR. SULLIVAN:  Yes. 14 

CHAIRPERSON HEATH:  -- application.  So that's 15 

fine.  You can take that risk. 16 

Okay.  So, we've gone through our hearing 17 

procedures on this case and I think where we left it 18 

the last time was that we asked you to do more work 19 

with Office of Planning to strengthen your argument 20 

and it appears that you have done that.  So we 21 

appreciate the work that you've put into this. 22 

Does the Board have any other questions?  Go 23 

ahead. 24 

MR. HILL:  Hi.  Since you've been here twice 25 
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before.  And I was just curious, and the two times you 1 

were here before you didn't have counsel.  And so now 2 

you have counsel and you went through OP.  And so I'm 3 

just curious how those discussions went about that 4 

we're actually here now. 5 

MR. WOODILL:  I think it was three times 6 

before, but --  7 

MR. HILL:  Oh, was it?  Was it three times? 8 

CHAIRPERSON HEATH:  Probably.  It's been quite 9 

a few. 10 

MR. WOODILL:  I'm happy to say to --  11 

MR. HILL:  One of the times was really fast.  12 

I know that. 13 

MR. WOODILL:  No, I think we were -- you know, 14 

we don't often engage in things that are -- we don't 15 

take on projects that are not matter of right and we 16 

sort of got caught in this one.  So normally we think 17 

we know the zoning code very well, so -- and that's 18 

how we do our due diligence.  Clearly there was a 19 

differential here that we should have done a little 20 

bit better due diligence.  So we thought that we could 21 

handle it just based on the merits of the case.  But 22 

we found that there was some case law which of course, 23 

I'm not an attorney.  The architect is not an 24 

attorney.  We thought we could move forward on just 25 
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the merits of -- the building itself and our knowledge 1 

of the zoning code, but there was case law that we 2 

needed.  So that's when we -- we've used Marty before 3 

so that's when we went to Marty and asked for his 4 

assistance for the case law, to give a full argument 5 

to Office of Planning. 6 

MR. HILL:  Okay.  Well, I commend you.  7 

Congratulations. 8 

MR. WOODILL:  Thank you.  Thank you.   9 

CHAIRPERSON HEATH:  All right.  Any other 10 

questions from the Board?  All right.  And we don't 11 

have Office of Planning here but they have indicated 12 

in their most current filing that they are now in 13 

support of this.  So our agenda has been a bit all 14 

over the place today because we're playing musical 15 

chairs with commissioners, so they may not have known 16 

that they would come up so soon, since they're at the 17 

end of their --  18 

MR. WOODILL:  I saw Mr. Cochran here just a 19 

bit ago.  I --  20 

CHAIRPERSON HEATH:  He may have stepped out.  21 

But we do have his report indicating his approval.  22 

So, then I will make a motion that we approve 23 

Application No. 19148.  The request for variance from 24 

lot occupancy for the expansion of an existing 25 
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residential building into a 12-unit apartment 1 

building. 2 

MR. HILL:  I second. 3 

CHAIRPERSON HEATH:  The motion has been made 4 

and seconded.  Any further discussion? 5 

MR. MILLER:  Yeah, I just want to make a 6 

statement and stating my appreciation of the -- I'm 7 

sure the Board's appreciation that the applicant did 8 

work with the Office of Planning to get to a point 9 

where the Office of Planning could support this 10 

project, which the ANC supports, which will be more in 11 

harmony with the neighborhood than what's in the 12 

existing structure, and that will be beneficial to the 13 

community.  So I thank all the parties for getting us 14 

finally to this outcome. 15 

MS. BUTANI-D'SOUZA:  And I would just like to 16 

state that I did read the record on this case to 17 

participate. 18 

CHAIRPERSON HEATH:  All right.  All right.  19 

Okay.  So, I think we have this.  Okay.  So any 20 

further discussion?   21 

[Vote taken.]  22 

CHAIRPERSON HEATH:  So, the motion carries.  23 

Thank you. 24 

MR. SULLIVAN:  Thanks for your time. 25 
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MR. MOY:  Staff would record the vote as five 1 

to zero to zero.  This is on the motion of Chairperson 2 

Heath to approve the variance request under Section 3 

403.2 for lot occupancy, and these are as shown on 4 

plans under Exhibit 32.  Seconding the motion, Vice 5 

Chair Hill.  Also in support, Mr. Robert Miller, Mr. 6 

Hinkle, and Ms. Butani. 7 

CHAIRPERSON HEATH:  All right.  So summary. 8 

MR. MOY:  Yes.  Thank you.   9 

CHAIRPERSON HEATH:  We're going to go back to 10 

our last meeting case once Commissioner Turnbull joins 11 

us.  Do you want to take a five-minute break?  We'll 12 

take a five-minute break and let you get set up.   13 

UNIDENTIFIED SPEAKER:  Oh, okay.  Okay.  All 14 

right. 15 

CHAIRPERSON HEATH:  And we'll resume in just a 16 

few minutes. 17 

[Off the record from 10:54 a.m. to 11:10 a.m.] 18 

CHAIRPERSON HEATH:  All right.  We'll come 19 

back to order.  So, Mr. Moy, before we go to our last 20 

meeting case, it's been brought to the Board's 21 

attention that on the last case, Park View 22 

Condominiums, that even though that case has been 23 

before the Board three times we neglected to call for 24 

witnesses, either in support or opposition.  And we 25 
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thought we had, but we were incorrect in that 1 

assumption and so I'd like to make a motion that we 2 

reopen that case and bring it back next week so that 3 

if there is anyone wishing to speak in support of that 4 

application or in opposition to it, they do have a 5 

chance to speak.  We want to make sure that anyone 6 

wanting to speak on applications has that opportunity. 7 

 So that is the motion to reopen. 8 

MR. HILL:  I second the motion. 9 

CHAIRPERSON HEATH:  All right.  So the motion 10 

has been made and seconded.  Any further discussion.   11 

[Vote taken.]  12 

CHAIRPERSON HEATH:  Okay.  So we'll bring it 13 

back for next week and we'll hear from anyone who 14 

might want to speak as a witness. 15 

MR. MOY:  Okay.  Question on my part for 16 

clarity, Madam Chair.  So we'll bring this back for 17 

revote next Tuesday.  Would that also include possibly 18 

if there were any witnesses today who may want to 19 

offer testimony on this case? 20 

CHAIRPERSON HEATH:  I believe the applicant is 21 

no longer here.  So if anyone -- is anyone here today 22 

on that case?   23 

[No audible response.]  24 

CHAIRPERSON HEATH:  All right. 25 
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MR. MOY:  Okay.  Well, that answers that then. 1 

CHAIRPERSON HEATH:  So I just want to make 2 

sure nobody has waited and didn't have a chance to 3 

speak today.  So we'll call this back next week. 4 

MR. MOY:  Okay.  Well, the applicant just 5 

walked in but --  6 

CHAIRPERSON HEATH:  Okay. 7 

MR. MOY:  -- that's not relevant if there's no 8 

one here in the audience to give --  9 

CHAIRPERSON HEATH:  Okay. 10 

MR. MOY:  -- testimony on 19148. 11 

CHAIRPERSON HEATH:  Sure.  Okay.   12 

MR. MOY:  Okay.  So this --  13 

CHAIRPERSON HEATH:  So we'll call 19148 back 14 

next week for witnesses and then we will decide. 15 

MR. MOY:  Okay.  That will be a continued 16 

hearing then. 17 

CHAIRPERSON HEATH:  Okay. 18 

MR. MOY:  Okay.  Very good.   19 

CHAIRPERSON HEATH:  All right.  Thank you.  20 

MR. MOY:  So next is, is it back at the top of 21 

the --  22 

CHAIRPERSON HEATH:  Yeah, back at our meeting 23 

cases. 24 

MR. MOY:  -- batting order?  Okay, so --  25 
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CHAIRPERSON HEATH:  Our last.   1 

MR. MOY:  That's right.  Okay.  Here we go.  2 

All right.  This is the last case for Board's decision 3 

for sure, and that's Application No. 19187 of 1212 4 

through 1216 4th Street, LLC., advertised for variance 5 

relief on the lot are requirements under 401.11, lot 6 

occupancy, 403.2, special exception from the 7 

nonconforming use requirements under 2003, to allow 8 

for the expansion of an existing residential building, 9 

conversion of an office use to a neighborhood retail 10 

or service establishment in the R-4 district, 1212 11 

through 1218 4th Street Northwest, Square 513, Lots 12 

155 and -- Lots 155 and 156, and the Board requested 13 

at its last hearing, post hearing filings, and those 14 

are in the record, Madam Chair, draft findings of fact 15 

and conclusions of law from the applicant, as well as, 16 

let's see, other filings from --  17 

CHAIRPERSON HEATH:  Conditions from. 18 

MR. MOY:  Yeah, the clarification of 19 

conditions. 20 

CHAIRPERSON HEATH:  All right.  Thank you.  So 21 

is the Board ready to deliberate on this? 22 

MS. BUTANI-D'SOUZA:  Yes. 23 

CHAIRPERSON HEATH:  Okay.  All right.  So, 24 

this case has been before us a number of times and was 25 
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on for decision last week, but the Board postponed 1 

decision in order to take more time to evaluate 2 

conditions.  The applicant in this case spent a 3 

significant amount of time working with the community. 4 

 There was significant opposition initially, both 5 

request for party status and a lot of concern from the 6 

ANC, all having to do with issues related to parking. 7 

And I think prior to the application coming 8 

before the Board the applicant spent time working with 9 

the ANC and the community to modify the project to 10 

scale it back and reduce the number of units down to 11 

22, which is where the project stands currently, and 12 

to add a significant amount of parking which got the 13 

community on board.  14 

So even though parking is not a subject of the 15 

request, on this application it was quite an issue 16 

with the community.  And so the Board felt that it was 17 

important that we get those conditions right, even 18 

before knowing where the Board stands on this because 19 

the conditions and the issues around parking were 20 

paramount to the ANC, and a condition of their 21 

approval of this application.   22 

And so I do appreciate all the work that the 23 

applicant did to get the community on board with this. 24 

 This is a property that is definitely in need of 25 
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redevelopment and definitely stands to be an amenity 1 

for this community in the future if developed in the 2 

right way.  I think where I'm having a hard time is 3 

with the request, based on the issues related to the 4 

variance test.  And I think still with respect to the 5 

special exception.  But the applicant made an argument 6 

substantiating the variance test based on a confluence 7 

of factors.  And one being that the property is 8 

significantly large, the largest in the square, that 9 

they're also contributing structure on the -- there's 10 

a contributing structure on the property, that the 11 

property abuts high density structures, specifically 12 

this property being in the R-4 it abuts R-5-B.   13 

And so there is significant density around it, 14 

even though the R-4 doesn't support this sort of 15 

density and that the property has a history of 16 

nonresidential uses.  There are quite a few different 17 

uses on the property based on the existing structures 18 

that are there. 19 

I'm having a hard time getting on board with 20 

the confluence of factors, really supporting the 21 

exceptional condition around this property.  And so I 22 

think I'm curious to hear where the Board is.  But I 23 

think a couple other things -- and I'd like to also 24 

hear the Board's thinking on the financial argument.  25 
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I think there are still a number of things that are 1 

unknown with regard to this development.  One, the 2 

applicant has indicated that they may need to conduct 3 

environmental studies and remediation on the site 4 

because of the previous garage uses.  But that's still 5 

unknown.  And the other issue is that the applicant 6 

has chosen to go through zoning prior to Historic 7 

Preservation and I think there's still some unknowns 8 

there with the Historic Preservation process.  9 

And so, I just am struggling on this one to 10 

buy the variance argument. 11 

MS. BUTANI-D'SOUZA:  So I tend to agree with 12 

you.  I have a hard time buying the confluence of 13 

factors because I don't believe that the factors cited 14 

have been sufficiently proven.  So, and pardon me 15 

while I go through my copious notes on this case 16 

because I did review the record and have quite a few 17 

thoughts on this.  18 

So first one being the applicant is trying to 19 

make an argument of financial difficulty and offered a 20 

pro forma as evidence to that argument.  I have a lot 21 

of difficulty accepting that pro forma as compelling, 22 

because pro formas, by their nature, are so incredibly 23 

fungible.  I mean, those are based on assumptions 24 

about construction costs, assumptions about sales 25 
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prices.  There's a lot of assumptions that go into a 1 

financial pro forma.   2 

So in my view, in order for the Board to 3 

accept a pro forma as an argument of financial 4 

feasibility issues, that pro forma needs to be so air 5 

tight and backed up by a significant amount of 6 

information demonstrating that the various scenarios 7 

that they are showing for their analysis, you know, 8 

are reasonable. 9 

So I have a very hard time using a pro forma 10 

as a basis of a zoning decision.  I would also state 11 

that, you know, pro formas capture a moment in time.  12 

The sale, rental price of a property changes with 13 

market conditions.  So to grant a variance on the 14 

basis of something that is, by its very nature, going 15 

to change, again, doesn't resonate with me. 16 

I also pick up on the point that the 17 

Chairwoman has offered that there seem to be some huge 18 

holes in the cost arguments that are put forth here.  19 

So there may be costs associated with remediation, but 20 

we don't know for sure.  There may be costs associated 21 

with the historic structure, but we don't know for 22 

sure.  Those are all things that jump out to me there.  23 

Further, you know, as I look at their pro 24 

forma, you know, it strikes me that the applicant is 25 
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arguing that the base costs are so high because of, 1 

you know, the renovation work involved.  But when 2 

you're purchasing a property, and this property in 3 

particular, the historic use as a petroleum based use 4 

is evident.  The zoning restrictions are evident.  The 5 

condition of the property is evident.  All of these 6 

challenges are, you know, easily discernible during 7 

the due diligence process on the property.  So in my 8 

view an experienced developer, like the appellant, 9 

should have been able to factor those into his 10 

analysis and offer a lower purchase price.  Because 11 

again, if the purchase price on the pro forma went 12 

down to zero the applicant would no longer have a 13 

financial hardship argument to make.   14 

So I think that that's a very important thing, 15 

that it is not appropriate for someone to come to the 16 

Board of Zoning Adjustment and essentially ask the 17 

Board to bail them out when they overpaid on a 18 

property.  19 

And I heard -- I saw nothing in the record 20 

indicating that the applicant was unaware of the 21 

challenges or should have been unaware of the 22 

challenges ahead of time.  So I find that one 23 

difficult.   24 

I also looked at the applicant's statements on 25 
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the parallel -- what was the term that we used?  The 1 

Parallel argument, parallel situation, where they 2 

noted that in the past the Board has considered a 3 

financial hardship as a practical difficulty where -- 4 

and I'm trying to quote here from the prehearing 5 

statement, or one of the statements that they 6 

submitted, where strict compliance with the zoning 7 

code would result in a substantial increase in the 8 

cost of the proposed construction, plus significant 9 

limitation on the project's utility. 10 

I don't see that as being met here.  The 11 

zoning code is not resulting in a substantial increase 12 

in the cost.  The project itself is costly.  So, 13 

again, I don't see that as meeting that financial 14 

hardship threshold that was established in a previous 15 

case or in the parallel argument.   16 

Let's see.  I want to just -- and I apologize. 17 

 It's going to take me a minute to go through all of 18 

my points here.  Okay.   19 

Continuing on in the pro forma analysis, the 20 

pro forma is showing a greater than zero percent 21 

return in the 11-unit scenario.  I believe it was a 22 

.68 return and I think the other scenario was at 3.68, 23 

and then it was something like five percent on the 22-24 

unit scenario.   25 
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So when you make an argument about financial 1 

feasibility, what financial feasibility by definition 2 

means is, will this project generate a greater than 3 

zero percent return?  If it is less than zero percent 4 

it is not financial feasible.  If it is greater than 5 

zero percent then it becomes a judgment call on the 6 

risk and reward of the project.  So for example, 7 

somebody could look at a project and say, okay, this 8 

is only going to give me a one percent return.  I can 9 

invest my money in this project that's going to give 10 

me a one percent return, but I have another project 11 

over here that's going to give me a 10 percent return. 12 

 So in my mind this project with the one percent 13 

return does not justify my investment.  The risk is 14 

too high to justify only a one percent return. 15 

I think that's the argument that they're 16 

making here.  And again, I don't think that that is a 17 

financial feasibility argument.  That is fundamentally 18 

an investment argument that, you know, the developer 19 

believes that they should earn more on this property.  20 

And again, I don't find that a compelling 21 

reason to grant a variance.  I want to go back to the 22 

point that the chairman made that, again, this is -- 23 

they're essentially arguing that they might face a 24 

financial hardship based on their cost estimates.  But 25 
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the cost estimates again seem very very loosey goosey 1 

to me.  I mean, where are the construction drawings 2 

for the 11-unit building where you could have a 3 

qualified take off that really supports that 4 

construction cost?  You know, where is the backup 5 

really proving that you can't make it work here?   6 

Let's see.  I also want to kind of, you know, 7 

go to OP's points that OP made.  We are required as a 8 

Board to give great weight to the opinion of OP, and 9 

here OP invited the applicant to work with them to 10 

assuage some of their concerns and it didn't sound 11 

like that had occurred at all. 12 

Here the applicant is asking for you know, a 13 

lot occupancy, a lot area, and a special exception on 14 

the use.  So looking at each of those issues I have to 15 

ask myself, did they actually prove the need for each 16 

of those things?   17 

So when I look at the occupancy point, I think 18 

this is the point around the pro forma.  I just don't 19 

think that that's proven.  I think you could make an 20 

argument about the lot area that because of the 21 

existence of the historic structure I think that an 22 

argument could be made where in, you know, that 23 

presents a practical difficulty that would justify, 24 

you know, granting a variance on lot area so that they 25 
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could accommodate the four walls of the historic 1 

building and create units that were reasonably sized 2 

and not awkwardly.  I think that you could make that 3 

argument.  I don't think that that was effectively put 4 

forth here.   5 

You know, you look at a historic building and 6 

you know, you want to see a good use of that building. 7 

 I just wish that the applicant had really done a 8 

better job of justifying that.   9 

Let me go through, and I apologize to the 10 

Board that my notes are not so -- are not so 11 

organized.  Yeah.  Why don't you come back to me and 12 

I'll gather the rest of my thoughts? 13 

MR. HILL:  Thank you, Madam Chair.  Yeah, I 14 

didn't know where we were going to be on this, but now 15 

I think I know where we're going to be on this.  So, 16 

my thoughts again were a little bit along the lines of 17 

my colleague.  However, I was very appreciative of the 18 

draft order that was put together and also all of the 19 

work that the applicant did with the ANC and also was 20 

happy to see that the ANC was in support of the 21 

project.  And also what, you know, the ANC had also 22 

said was that they weren't necessarily so interested 23 

in that much density.  They would be fine with more 24 

density.  And also then, you know, OP being just so 25 
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you know, adamantly against it basically and that you 1 

know, doubling the density from 11 to 22 units, even 2 

though it doesn't exactly abut an R-5-B.  It's like, 3 

you know the R-5-B is like a block over.  You know, 4 

they were kind of comparing it.  And so, you know, I 5 

could see however -- or I can still get to a 6 

confluence of factors based upon a variety of 7 

different things, one of those also being pro formas. 8 

 However, now I can see that people better tighten up 9 

their pencils a little bit more on their pro forma in 10 

future. 11 

However, even with the pro forma I mean, just 12 

going from, you know, from 11 to 22, then even back of 13 

the envelope type stuff, if you can't figure out that 14 

11 doesn't work then that's probably an issue.  So, 15 

where I was, was just simply that the ANC you know, 16 

however they were in support, they would also be in 17 

support of a little bit more density it sounds like.  18 

It looks like OP, if the applicant were to work with 19 

OP they could get a little bit more out of it.  It 20 

seemed like they were open to that.  And so, you know, 21 

I currently am just -- you know, I'm going to deny it. 22 

 That's where my vote is.   23 

I can't wait to see what, you know, the 24 

absentee vote is actually.  I'm a little curious.   25 
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MR. HINKLE:  I think I'm a little bit 1 

difficult from the three of you.  I didn't place a lot 2 

of faith in the pro forma and that does get us to the 3 

number of units and that's my one issue.  But I think 4 

the applicant has made a case in terms of the other 5 

variances, as well as the special exception.  It is 6 

the confluence of factors of the other elements on the 7 

site.  I mean, the size of the lot the existing 8 

structure and how that limits what you can do in terms 9 

of lot occupancy and some other things.    10 

You know, it's, we get these pro formas all 11 

the time.  Our past chairman, you know, certainly dug 12 

into the applicants and asked them about you know, how 13 

did you get to these numbers.  It's really a tough 14 

call on these things because we do have the support of 15 

the ANC and because the applicant has worked quite 16 

diligently with the neighbors and the neighborhood, 17 

and thinking about those factors as it relates to the 18 

density, the number of units, the parking that's being 19 

proposed on the site.  I am actually relatively 20 

comfortable with approving all the requests for this 21 

site.  So I think I'm a little bit off from the three 22 

of you. 23 

MS. BUTANI-D'SOUZA:  I would say one other 24 

thing, which is that I really wish that the applicant 25 
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had dug into this question of the number of units 1 

because I would have liked to have seen something, you 2 

know -- they make two arguments in their case.  One is 3 

that this neighborhood has plenty of large single-4 

family homes.  So, you know, it doesn't make sense to 5 

have more large single-family homes.  Then later on 6 

they argue that we should look favorably on the 7 

application because they're providing, I think, three 8 

larger sized, out of 22 units.  So it just seems like 9 

there was arguing out of both sides of their mouth 10 

there and it would have been nice to see something 11 

that said, hey, if you gave us, you know, lot area, 12 

you know, we looked at the possibility of doing 11 13 

larger units and here's how it works or how it doesn't 14 

work.   15 

And I think that that might have also helped 16 

to overcome some of OP's concerns.  That's the nut 17 

that I have a hard time swallowing is that OP is very 18 

vehemently opposed to this and did invite, you know, 19 

them to work together.   20 

So last thing I want to say on the financial 21 

analysis, because I do think that this is a really 22 

important thing and I expect that this is going to 23 

come in front of the Board.  It sounds like it has in 24 

the past, again and again.  Financial feasibility 25 
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analysis creates a real slippery slope.  Really really 1 

slippery.  And I don't think that -- I think the 2 

applicant's statement said that it didn't work at 3 

3.68, but at 5. something it was, you know, 4 

acceptable.  I don't think it's appropriate for the 5 

Board to validate that a five percent return is an 6 

acceptable return on a financial feasibility analysis. 7 

 I just, seeing how precedent is used in these 8 

hearings, I just find that to be a dangerous thing to 9 

say unless it is very, very, very clear.   10 

So, anyway, that's enough from me, I think, 11 

you know, where we're going to go on this. 12 

CHAIRPERSON HEATH:  At least to some degree.  13 

All right.  All right.  Then I think Mr. Hinkle spoke 14 

about the special exception.  I was sort of on the 15 

fence about it.  I think given that I was having a 16 

hard time with the variance it sort of -- I could go 17 

either way on the special exception, but I do think 18 

that we need to rule on both since they are both a 19 

part of this application.  So, right.  We will. 20 

But yeah, I mean, I also, I'll just echo Ms. 21 

D'Souza's point about wishing that the applicant had 22 

worked more with Office of Planning and done more of a 23 

study on the number of units and potentially looking 24 

at some reduction so that we're not doubling the 25 
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matter of right to 22.  But even if we were, more work 1 

with Office of Planning I think would have helped me 2 

potentially get there on the variance. 3 

But anyway, I think we've debated this enough. 4 

 We have one more ballot on this, an absentee.  But I 5 

will, I'll make a motion that we deny the request for 6 

variance and I don't know if --  7 

MS. BUTANI-D'SOUZA:  Seconded.   8 

CHAIRPERSON HEATH:  Okay.  And with regards to 9 

the special exception, I mean, I could go along with 10 

that.  I don't know if it matters.  But I'll just -- 11 

for clarity, let's just make the motion that we're 12 

denying the variance and the special exception for 13 

Application No. 19187, variances for lot area and lot 14 

occupancy and the special exception for the 15 

nonconforming structure. 16 

MS. BUTANI-D'SOUZA:  Actually, Chairman Heath, 17 

I too was on the fence on the special exception.  I 18 

could get behind that one, but I don't know if it 19 

matters because they're all together so --  20 

CHAIRPERSON HEATH:  Right.  Okay. 21 

MS. BUTANI-D'SOUZA:  So I don't know where we 22 

go with that, if we just go ahead and deny them all 23 

and then --  24 

CHAIRPERSON HEATH:  Do you have a -- do you 25 
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have any thought on the special exception because we 1 

have been talking about that. 2 

MR. HILL:  I can get behind the special 3 

exception. 4 

CHAIRPERSON HEATH:  Okay.  All right.  Okay. 5 

MR. HILL:  I don't know if that does anything 6 

for them, as I said. 7 

CHAIRPERSON HEATH:  I'm not sure either. 8 

MS. GLAZER:  Madam Chair, if you need to make 9 

a case for denying the special exception.  So if 10 

you're not prepared to do that you would move to grant 11 

the special exception. 12 

CHAIRPERSON HEATH:  Okay.  And that's fine.  13 

So I think we all are there.  So, then I'll make the 14 

motion again to deny the request for variance relief 15 

but to approve the request for special exception.   16 

MS. BUTANI-D'SOUZA:  Seconded. 17 

CHAIRPERSON HEATH:  All right.  The motion has 18 

been made and seconded.  Any further discussion?  All 19 

right.  20 

[Vote taken.]  21 

CHAIRPERSON HEATH:  Okay.  All right.  And we 22 

have one absentee. 23 

MR. MOY:  Yes, Madam Chair.  The absentee vote 24 

is from Marcie Cohen who participated on this 25 
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application.  And her absentee vote is to approve with 1 

such conditions as the Board may impose.  So that 2 

would give the final vote as to three to one to one.  3 

I think that adds up to five.  This is on the motion 4 

of Chairperson Heath to deny the variance request and 5 

grant the request for special exceptions.   6 

Seconded the motion, Ms. Butani.  Also in 7 

support of the motion, Vice Chair Hill.  In this case 8 

opposed would be Ms. Marcie Cohen.  Abstaining, Mr. 9 

Hinkle.   10 

CHAIRPERSON HEATH:  Okay. 11 

MR. MOY:  The motion carries, Madam Chair. 12 

CHAIRPERSON HEATH:  All right.  Thank you.  A 13 

full order on this one. 14 

MR. MOY:  Oh, yes.  It would be a full order.  15 

UNIDENTIFIED SPEAKER:  I'm sorry, what? 16 

MR. MOY:  Be a full order. 17 

CHAIRPERSON HEATH:  Uh-huh. 18 

UNIDENTIFIED SPEAKER:  Of course.  Of course. 19 

MR. MOY:  Yes.   20 

CHAIRPERSON HEATH:  Uh-huh.   21 

[Pause.]  22 

CHAIRPERSON HEATH:  Okay.  So, we're ready to 23 

move forward with our hearing cases.  And at this 24 

point we'll proceed through the rest of our hearing 25 
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cases based on the order as it's listed on the agenda. 1 

 So it will give everybody an idea of where your case 2 

will be on the docket moving forward, in order as it's 3 

listed on the agenda, with the exception of the cases 4 

that we've already heard.  So. 5 

MR. MOY:  Yes.  Thank you, Madam Chair.   6 

So, we should begin with Application No. 7 

14493A, A as in Alpha, of Star of Bethlehem Church of 8 

God.  If applicants would come to the table?  9 

Madam Chair, this was captioned and advertised 10 

for special exception relief.  This is from the child 11 

development center requirements under Section 205 to 12 

allow a child development center for 150 children and 13 

17 staff, percent in the SSH-2/R-1-B district, 5331 14 

Colorado Avenue Northwest, Square 2718, Lot 804.   15 

CHAIRPERSON HEATH:  Okay.  Would you introduce 16 

yourself, please?  17 

MS. MEDRANO:  Yes.  Good morning.  My name is 18 

Marilyn Medrano and I'm representing Estrellitas 19 

Montessori School.  20 

CHAIRPERSON HEATH:  Okay.  Okay.  So I think 21 

Mr. Moy clarified in his statement about the 22 

application that this is to allow, not continue since 23 

you've experienced an expiration.  So the use is not 24 

currently valid.  And so we're allowing your use to 25 
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exist.  It's just a language change. 1 

MS. MEDRANO:  Yes.  Basically I'm looking to 2 

renew an approval of a special exception. 3 

CHAIRPERSON HEATH:  We understand. 4 

MS. MEDRANO:  Okay. 5 

CHAIRPERSON HEATH:  We understand.  Thanks.  6 

All right.  So, does the Board have any questions on 7 

this application?   8 

All right.  So then normally we would ask you 9 

to present your case, but I think based on the 10 

information that the Board has received we don't have 11 

any questions and we think the information is 12 

sufficient.  So if you're okay with us proceeding on, 13 

we will.  And at this time we'll hear from Office of 14 

Planning on this.  So. 15 

MS. MEDRANO:  Sure.  Sure. 16 

CHAIRPERSON HEATH:  Okay.  Thank you. 17 

MS. MEDRANO:  Thank you so much.   18 

MR. MORDFIN:  Good morning, Chair and Members 19 

of the Board.  I'm Stephen Mordfin and the Office of 20 

Planning continues to support this application subject 21 

to the conditions contained within the OP report.  22 

Thank you. 23 

CHAIRPERSON HEATH:  Thank you. 24 

MS. BUTANI-D'SOUZA:  Can you just explain the 25 
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conditions? 1 

CHAIRPERSON HEATH:  Right. 2 

MR. MORDFIN:  Yes.  The first condition is 3 

that although the applicant has requested 150, the 4 

final number will be determined by OSSE, the Office of 5 

the State Superintendent of Education, provided it's 6 

not above 150.  So they could approve it for a lower 7 

number.  8 

The second one, it's a little bit redundant, 9 

that the number of children shall not exceed 150 and 10 

the number of staff shall not exceed 17.   11 

And the last one is that the hours of 12 

operation not exceed 6:00 a.m. to 6:30 p.m. Monday 13 

through Friday.  And these mimic the existing 14 

conditions that were approved for a daycare center at 15 

that site in 1986.   16 

CHAIRPERSON HEATH:  Okay.  Typically in the 17 

past the Board has just eliminated the OSSE language 18 

from conditions, just because they're going to make 19 

the final determination anyway.  And I think as you 20 

pointed out the 150 children and 17 staff was sort of 21 

redundant.  The hours of operation makes sense, but if 22 

you're okay with us just having the hours of operation 23 

as a condition --  24 

MR. MORDFIN:  Yes. 25 



76 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

CHAIRPERSON HEATH:  -- given that the number 1 

of students and staff is already clearly stated here, 2 

I think I wouldn't have any issues with the 3 

conditions.  Any other --  4 

MR. TURNBULL:  What about the number of years? 5 

CHAIRPERSON HEATH:  So that is a question. 6 

MR. TURNBULL:  Is the concern that since it 7 

expired there should be some number of years stated in 8 

there?  I mean, I mean three -- I mean, it could be 9 

five.  I mean, whatever.  It could be any number of 10 

years. 11 

MR. MORDFIN:  The Office of Planning didn't 12 

put any number of years because the ANC was in 13 

support.  There's no one in the community that was in 14 

opposition to this.  So it has community support. 15 

MR. TURNBULL:  For the three years.   16 

MR. MORDFIN:  Well, it has community support 17 

for the existing --  18 

MR. TURNBULL:  Oh, for the existing. 19 

MR. MORDFIN:  For what's operating there 20 

today. 21 

MR. TURNBULL:  Right. 22 

MR. MORDFIN:  And for that reason, because 23 

there are no issues with it and because it's been 24 

operating for so many years without any opposition 25 
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from the community the Office of Planning opted not to 1 

include a number of years. 2 

MR. TURNBULL:  No years.  Okay.  All right.   3 

MS. BUTANI-D'SOUZA:  Do we -- I think the 4 

Office of Zoning had some notes on the language that 5 

was used in the conditions, particularly on the hours 6 

of operation.  Do we need to do anything, or is that 7 

just automatically a part of the order? 8 

CHAIRPERSON HEATH:  All right.  Any other 9 

questions of Office of Planning?  Okay.  All right.  10 

Does the applicant have any questions of Office of 11 

Planning? 12 

MS. MEDRANO:  No.  No. 13 

CHAIRPERSON HEATH:  Okay.  Thank you. 14 

MS. MEDRANO:  No question.  Thank you. 15 

CHAIRPERSON HEATH:  We also have a letter from 16 

ANC 4C recommending approval on this, and a letter 17 

from DDOT recommending no objection.  Is there anyone 18 

here wishing to speak in support of this application? 19 

 Anyone in support? 20 

Anyone in opposition to this application?  No 21 

opposition?  All right. 22 

Then if you're okay we can conclude the 23 

hearing and I think the Board is likely ready to 24 

decide on this today. 25 
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MS. MEDRANO:  All right.  Yeah.  That's fine. 1 

 Thank you. 2 

CHAIRPERSON HEATH:  Okay.  No time limit.  3 

Right.  I think based on the applicant's request and 4 

Office of Planning's support of no time limit, I would 5 

be in support of not having a time limit on this.  6 

MS. BUTANI-D'SOUZA:  Makes sense. 7 

CHAIRPERSON HEATH:  And going forward with a 8 

motion to approve the special exception from the child 9 

care center requirements to allow a child development 10 

center for 150 children and 17 staff.  I will amend 11 

what I said previously and we'll just strike the OSSE 12 

language from the conditions, but we'll keep the 13 

others from Office of Planning as a condition of this 14 

order. 15 

So, the motion has been made. 16 

MS. BUTANI-D'SOUZA:  Second. 17 

CHAIRPERSON HEATH:  Okay.  The motion has been 18 

made and seconded.  Any further discussion?   19 

[Vote taken.]  20 

CHAIRPERSON HEATH:  Okay.  The motion carries. 21 

 Thank you. 22 

MS. MEDRANO:  Thank you so much.   23 

MR. MOY:  Staff would record the vote as five 24 

to zero to zero.  This is on the motion of Chairperson 25 
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Heath to approve the special exception request with 1 

the three conditions as proposed by the Office of 2 

Planning as modified under their condition number 1.  3 

Seconding the motion, Ms. Butani.  Also in support, 4 

Mr. Michael Turnbull and Vice Chair Hill.  And Mr. 5 

Hinkle.  So that's five to zero.  6 

CHAIRPERSON HEATH:  Okay.  Summary. 7 

MR. MOY:  Thank you.  The next application for 8 

action before the Board is Application No. 19245 of 9 

George Simpson.  This application has been amended for 10 

special exception relief under Section 223, not 11 

meeting lot occupancy requirements under Section 12 

403.2, side yard requirements under 405.8, 13 

nonconforming structure provisions under 2001.3, to 14 

allow construction of a third-story addition to an 15 

existing one-family dwelling.  SSH-1/R-1-B district, 16 

1605 Madison Street Northwest, Square 2722W, Lot 1.   17 

CHAIRPERSON HEATH:  All right.  Good morning. 18 

 Would you all introduce yourselves? 19 

MS. BLOOMFIELD:  Good morning.  My name is 20 

Jessica Bloomfield from the law firm of Holland and 21 

Knight.   22 

MR. SIMPSON:  My name is George Simpson, 23 

future resident of 1605 Madison Street Northwest, 24 

Washington, D.C. 25 
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MS. SIMPSON:  And I'm Lisa Simpson, the other 1 

future resident. 2 

CHAIRPERSON HEATH:  Okay.  Thank you.  So it 3 

looks like we just received a letter from the ANC, 4 

indicating their support, which is great.  Thank you 5 

for getting that letter into the record.  And it looks 6 

like this application has gone through a number of 7 

changes with respect to the relief being requested 8 

because you were previously of variance request and 9 

now it's special exception.  10 

MS. BLOOMFIELD:  So the application itself 11 

didn't change. 12 

CHAIRPERSON HEATH:  Okay. 13 

MS. BLOOMFIELD:  We just became aware that we 14 

could request relief for a special exception instead 15 

of a variance. 16 

CHAIRPERSON HEATH:  Okay. 17 

MS. BLOOMFIELD:  Because we meet the threshold 18 

that we're under, 50 percent lot occupancy, which is 19 

what the requirement of Section 223 allows. 20 

CHAIRPERSON HEATH:  Okay. 21 

MS. BLOOMFIELD:  So the plans that we 22 

submitted in our application are identical to the 23 

plans that we --  24 

CHAIRPERSON HEATH:  Nothing has changed. 25 
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MS. BLOOMFIELD:  -- that we're doing now, 1 

nothing has actually changed. 2 

CHAIRPERSON HEATH:  All right. 3 

MS. BLOOMFIELD:  And we confirmed that with 4 

the Zoning Administrator and with Office of Planning. 5 

CHAIRPERSON HEATH:  Okay.  All right.  Great. 6 

 Okay.  Does the Board have any questions?  Sure. 7 

MR. HINKLE:  Just one question for the 8 

applicant.  Under the special exception, 22 -- can't 9 

even read that.  223.2, Section C, it talks about the 10 

addition together with the original building as viewed 11 

from the street, alley, and other public ways shall 12 

not substantially and visually intrude upon the 13 

character, scale, and pattern of houses along the 14 

subject street. 15 

And when I looked, just on the street view, 16 

all those buildings are two stories, with the roof.  17 

And what you're proposing is actually significantly 18 

taller than that.  So could you speak a little bit 19 

about the character of the neighborhood and how what 20 

you're proposing does not visually intrude upon that 21 

character? 22 

MR. SIMPSON:  Well, when we designed the house 23 

we did not change the character of the structure. 24 

MR. HINKLE:  Uh-huh. 25 
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MR. SIMPSON:  We're actually just lifting the 1 

roof up to cover the addition on the rear.  Most of 2 

those homes have a third floor, but they're like with 3 

the slanted roofs.  There was a bedroom on the third 4 

floor in this property when we purchased it.  All 5 

we're doing is lifting the roof and extending it over 6 

the addition of the property.  So our neighbors are 7 

actually very happy that we kept it in compliance with 8 

the structure of the current house, and we're just 9 

extending the rear addition over.  There are some new 10 

properties in the neighborhood where they went very 11 

contemporary that a lot of our neighbors are pretty 12 

upset with. 13 

However, they, when I talked to them about the 14 

design of the home and how they like the fact that 15 

we're keeping the same characteristics as it was, they 16 

were very supportive of our design. 17 

MR. HINKLE:  Okay. 18 

MS. BLOOMFIELD:  I'd also mention that the 19 

height of the proposed addition is below what's 20 

permitted as a matter of right and there -- the 21 

property -- the house on the property is significantly 22 

set back from all of the closest houses next to it, so 23 

it won't have any sort of actual impact on them. 24 

MR. HINKLE:  Yeah, I was asking -- I mean, 25 
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there is a letter of opposition that cites 1 

specifically the proposed height.  I'm not quite sure 2 

where that neighbor lives in --  3 

MS. BLOOMFIELD:  So they live directly behind 4 

our property to the north. 5 

MR. HINKLE:  Okay. 6 

MS. BLOOMFIELD:  They're at 1612 Montague 7 

Street, and the distance between the back of their 8 

house and the back of our house is over 90 feet. 9 

MR. HINKLE:  Okay. 10 

MS. BLOOMFIELD:  And they were concerned with 11 

their letter reference to height variance, which we're 12 

not asking for. 13 

MR. HINKLE:  Thank you. 14 

CHAIRPERSON HEATH:  Does that -- I know you 15 

indicated that a number of the surrounding properties 16 

are three stories, just with a lower third story 17 

because of the height of the roof.  Does that neighbor 18 

at 1612 have a three-story?  Or is there -- how many 19 

stories is their house?  Is it more similar to your 20 

house at it stands today?   21 

MR. SIMPSON:  I don't know exactly if they 22 

have a three-story. 23 

CHAIRPERSON HEATH:  Okay.   24 

MR. SIMPSON:  I can tell you that we sit on 25 
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the alley. 1 

CHAIRPERSON HEATH:  Okay. 2 

MR. SIMPSON:  So I don't see any shadowing, 3 

height.  I don't see him blocking any sunlight.  4 

There's 90 feet from his property to our property. 5 

CHAIRPERSON HEATH:  Okay. 6 

MR. SIMPSON:  And there's an alley that goes 7 

in between us and to the east of us. 8 

CHAIRPERSON HEATH:  Understood. 9 

MR. SIMPSON:  To the west.  To the east of us. 10 

CHAIRPERSON HEATH:  Okay.   11 

MR. SIMPSON:  So, I think it was like there 12 

were some houses that were built recently that are 13 

pretty tall in the neighborhood.  However, our 14 

property falls below the height restrictions as well 15 

as we definitely kept the character of the property. 16 

CHAIRPERSON HEATH:  Okay.  All right.  Any 17 

other questions?   18 

MR. TURNBULL:  Thank you, Madam Chair.  I just 19 

have a question.  The house and a lot of the other 20 

houses in the neighborhood are brick.  Your house was 21 

brick but it looks like you're going -- you're 22 

changing it to stucco.  It's got this sort of layer 23 

cake look to it now instead of being a unified 24 

architectural brick statement that it had before.  So 25 
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it just looks a little incongruous.  It doesn't look, 1 

although you say you were keeping the character, it 2 

looks like there's a little bit of a change here 3 

that's not quite the same as what it was before. 4 

MR. SIMPSON:  I'm going to let the architect 5 

talk about the actual materials that's going to go on 6 

it.  However, that we're not removing the brick. 7 

MS. BRUNSON:  Hi.  I'm Lynette Brunson, the 8 

architect for the project.  The materials for the 9 

exterior is on the first level.  It's still going to 10 

maintain brick.  It will be painted.  And then the 11 

second and the proposed third story will have an EFIS 12 

system.  However, there are neighboring units in the 13 

neighborhood that go for that Mediterranean style, so 14 

that's why we kept it in kind so that there wouldn't 15 

just be two layers of brick and then it just be this 16 

upper story that had a different texture.  So we tried 17 

to keep it in kind with the neighborhood.  18 

So in terms of the Spanish shingles and things 19 

of that nature, those are styles that are within that 20 

neighborhood that match. 21 

MR. TURNBULL:  But the immediate houses to the 22 

left are all brick. 23 

MS. BRUNSON:  And they're brick, and so we 24 

still have brick on the exterior.  If you notice on 25 
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the first floor level. 1 

MR. TURNBULL:  Yeah, you're keeping the 2 

existing brick, but I mean it just looks, it just 3 

looks really broken up.  I mean, you've got coins 4 

still on the corners, but you've got this ribbon band 5 

that goes around between the second and third floor 6 

just -- the other house, the house as it was existing, 7 

had a very two-story.  I mean, it's almost like a four 8 

square.  It just had this nice squat feel to it. 9 

Now, with the three-story, it just looks like 10 

it -- it just looks like you're going up and putting a 11 

roof on it, and it just -- I don't know, I just feel 12 

uncomfortable that it just doesn't really blend all 13 

that well with a lot of the other area.  It just seems 14 

incongruous that it sits at the end of the block now 15 

and it's just this -- I don't know.  I just feel a 16 

little bit uncomfortable that you could have done a 17 

better job of just architecturally making it fit in a 18 

little bit better.  I just think that the -- this 19 

synthetic stucco is just -- it looks just so different 20 

from what the others will look like unless there is -- 21 

I mean, I don't know, I'm just a little uncomfortable 22 

with it.  I just think it's not quite as sensitive an 23 

addition that could have been done.  I think there 24 

could have been some rather sensitive more with the 25 
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brickwork on this thing that really make it blend with 1 

the other homes.  I just feel uncomfortable with it. 2 

MS. BRUNSON:  Okay.  Well, just to make a 3 

statement in terms of this design is more in kind with 4 

the neighborhood than the two that have been approved 5 

that are modern.  So I don't see, I guess --  6 

CHAIRPERSON HEATH:  But those aren't before  7 

us -- 8 

MS. BRUNSON:  -- how those -- right. 9 

CHAIRPERSON HEATH:  -- right now.  This case 10 

is.   11 

MS. BRUNSON:  I understand that, but we're on 12 

the same block. 13 

MS. BUTANI-D'SOUZA:  I think he's also 14 

commenting on the contrast between the look of the 15 

stucco and the look of the brick, which is specific to 16 

this property.  He's saying that that is -- if I'm 17 

understanding you correctly. 18 

MR. TURNBULL:  Yeah.  No, you're right. 19 

MS. BRUNSON:  So if it was all brick you would 20 

be in favor of that texture? 21 

MR. TURNBULL:  Yeah.  I mean, to me if it was 22 

brick I think it's a more sensitive -- it fits in 23 

better with what the character, what the house was.  I 24 

just think that changing that second floor to this, 25 
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your EFIS system and thinking that -- I just think 1 

it's a dramatic change.  I just don't feel it's 2 

sensitive.  I think it could have been left as brick 3 

and just made brick on the third floor.  I mean --  4 

MS. BRUNSON:  But the brick would have been 5 

different because this is an older style of brick so 6 

we literally would have had to add brick and repaint 7 

the entire [simultaneous speech]. 8 

MR. TURNBULL:  Well, you're going to paint the 9 

brick.  Is that it? 10 

MS. BRUNSON:  Yes.  The existing brick that's 11 

there now would be painted so that it would be in kind 12 

with the new color that is being proposed. 13 

MS. BUTANI-D'SOUZA:  That's not really shown 14 

on the plans.  I mean, it's shown to be two different 15 

colors. 16 

CHAIRPERSON HEATH:  Yeah, you can't really 17 

tell.   18 

MS. BUTANI-D'SOUZA:  A2.1.   19 

MR. TURNBULL:  Madam Chair. 20 

CHAIRPERSON HEATH:  Yeah, go ahead. 21 

MR. TURNBULL:  I'm just uncomfortable the way 22 

it looks.  I mean, I just feel that it's not -- I 23 

mean, looking at the homes right next door I just feel 24 

it's a little incongruous.  I mean, I'm not opposed to 25 
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the height.  I'm not opposed to the way it looks.  I 1 

just think there is a sensitivity that hasn't been 2 

reached yet with the design that would make me feel 3 

comfortable that you've really addressed the context 4 

of the neighborhood and tried to make this house look 5 

like it's been there.  If that's what you're -- I 6 

mean, it's not a Spanish style house now.  I mean, the 7 

Spanish -- I'm just concerned that -- I just feel 8 

uncomfortable the way it looks right now. 9 

MR. HILL:  The question I had, so you did go 10 

before the ANC? 11 

MS. BRUNSON:  Yes. 12 

MR. HILL:  With this design?  And they saw the 13 

colors and everything, and so they were comfortable 14 

with the way it is in the neighborhood? 15 

MR. SIMPSON:  The ANC got the exact same 16 

package as actually you have.  In addition, even if 17 

you walk that section of the neighbor with the modern 18 

house that are currently being built and the one that 19 

was built initially, they were very happy with the 20 

fact that we kept the actual design of the structure 21 

the way it was.  The community was happy with our 22 

plan.  They all had this week's before the ANC 23 

meeting.  We've owned this house since March of 2013. 24 

 So it's like we've actually let someone stay in the 25 



90 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

house and to the point where we finally got our plans 1 

through.  But they've all seen the design. 2 

MR. HILL:  Yeah, and they voted unanimously 3 

for this design. 4 

MR. SIMPSON:  That's correct. 5 

MR. HILL:  Okay.  Thank you.   6 

MS. BUTANI-D'SOUZA:  Would you be open to 7 

changing it to brick? 8 

MR. SIMPSON:  Correct me if I'm wrong.  I'm 9 

not an architect, but I'm not a construction guy.  But 10 

there is brick, we're just going to put something over 11 

top of the brick. 12 

My question is that with the structure of the 13 

property in adding additional layer, yeah, we could 14 

leave it brick but the question is a design factor.  15 

So --  16 

MS. BUTANI-D'SOUZA:  Is it -- sorry.  Are you 17 

planning on putting EFIS over the first floor brick, 18 

because again, that's not shown in your elevation? 19 

MS. BRUNSON:  No.  So on the first floor level 20 

that will still maintain as brick.  It would be 21 

painted an in kind color as the proposed second, 22 

because the second floor level is brick now, but 23 

there's a break in terms of the way the look would 24 

have been if we had have tried to paint two layers of 25 
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brick and then have a second -- you know, the third 1 

floor be a second texture.  So that's why we went with 2 

the same texture on the second, and the third, the 3 

proposed third floor so that the whole building would 4 

blend together opposed to you then would notice a 5 

substantial third story addition above two existing, 6 

you know, brick levels. 7 

CHAIRPERSON HEATH:  What are you proposing to 8 

paint it?  What color?   9 

MS. BRUNSON:  So it would be the same kind of, 10 

you know, in the brown family of the lower level.  I'm 11 

sorry.  If you look at the picture it's like a brick 12 

tone, so then it would be almost like a sanded kind of 13 

same --  14 

CHAIRPERSON HEATH:  So the EFIS would be the 15 

same color as brick? 16 

MS. BRUNSON:  Yes. 17 

MS. BUTANI-D'SOUZA:  Sorry.  So you're going 18 

to leave the brick on the first level unpainted, and 19 

then you're going to paint --  20 

MS. BRUNSON:  No, it will be painted. 21 

MS. BUTANI-D'SOUZA:  Oh, the whole thing is 22 

going to be one color. 23 

MS. BRUNSON:  Yes. 24 

MS. BUTANI-D'SOUZA:  But it's going to be a 25 
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different texture? 1 

MS. BRUNSON:  Yes. 2 

MR. TURNBULL:  Yeah, I'm just -- I don't 3 

understand why you would throw away all the brick on 4 

the second floor.  Take off all the brick on the 5 

second floor, perfectly good brick on this building, 6 

and put in this synthetic stucco on it, and then -- I 7 

mean, to me I would rather keep at least two floors of 8 

the brick and then integrate, somehow, the top floor 9 

with stucco or the EFIS or whatever.  10 

But I just think that, I don't think you've 11 

really looked at this from the standpoint of what 12 

you're saving on this house from the historical aspect 13 

and tried to make it blend in.  I think you've got 14 

good brick.  I mean, this looks like the first two 15 

floors are all brick.  And you're going to take off 16 

the second floor brick and put on synthetic stucco and 17 

have this sort of little palotzo (phonetic) that's 18 

kind of -- I just don't understand the design intent. 19 

Yes, you have a -- you want to say something? 20 

MR. SIMPSON:  Looking at the design, and I can 21 

agree with you with respect to the second floor that's 22 

brick because it's still there. 23 

MR. TURNBULL:  Right. 24 

MR. SIMPSON:  If you're in favor of the third 25 
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floor then we can kind of redesign it for the third 1 

floor.  But you're right, the first two levels of 2 

brick is still coherent.  It's still in place. 3 

MR. TURNBULL:  Yeah, and I just don't 4 

understand why, if you're basically keeping the basic 5 

structure of this building, which I appreciate, I 6 

think keeping the basic structure, the size, the 7 

overall features of what this house looks like is 8 

fine.  I have not a problem with that.  9 

I just think from the materiality standpoint, 10 

looking at trying to remove that whole second floor 11 

brick, and then coming back with synthetic stucco does 12 

not make sense.  It just doesn't.  It's not an 13 

integral aspect.  I mean --  14 

MS. BUTANI-D'SOUZA:  Even if the brick is 15 

still there.  So it doesn't matter that you're 16 

covering it.  I think the point we're making is that -17 

-  18 

MS. BRUNSON:  Right.  Because it wouldn't be 19 

removing the brick. 20 

MS. BUTANI-D'SOUZA:  That look, having two 21 

floors of stucco looks --  22 

MR. TURNBULL:  Yeah, it's strange.  I mean, 23 

I'd rather, if you want to work with the one floor and 24 

stucco on the third floor I think that's maybe an 25 
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option but I think you've really got to look at how 1 

you handle that.  But I would keep the two floors of 2 

brick. 3 

MR. SIMPSON:  Commissioner, I agree. 4 

MR. TURNBULL:  Okay. 5 

MR. SIMPSON:  We'll do that.  6 

MS. BUTANI-D'SOUZA:  So would we need to get 7 

revised --  8 

MS. BRUNSON:  Yes. 9 

MS. BUTANI-D'SOUZA:  -- plans?  Okay. 10 

MR. SIMPSON:  I could simply write brick on 11 

this and send it to you.   12 

MS. BUTANI-D'SOUZA:  I think --  13 

CHAIRPERSON HEATH:  No.  So, we will need 14 

revised elevations so that we understand the new 15 

solution.   16 

It would also be helpful if you could send 17 

more photographs of the -- 18 

MS. BRUNSON:  Neighboring. 19 

CHAIRPERSON HEATH:  -- neighborhood, just so 20 

we have an understanding, because we talked a lot 21 

about if this property as it's proposed to be 22 

developed fits within the character of the 23 

neighborhood, and so if we could see more of that 24 

existing character, that would be helpful.  Even with 25 
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the two levels of brick and the stucco at the third 1 

floor.  So that's two things that the Board is 2 

requesting at this point.   3 

Let's see.  Points from the Board.  Okay.  So, 4 

with that, then, we'll turn to Office of Planning to 5 

see if you have any additional comments you'd like to 6 

add. 7 

MS. ELLIOTT:  Thank you, Madam Chair.  For the 8 

record I'm Brandice Elliott with the Office of 9 

Planning, and it sounds like the Board has pretty much 10 

covered everything regarding the design of this 11 

project.  OP is recommending approval of this special 12 

exception request.  We felt that the addition was in 13 

keeping with the existing character on the block.  14 

Although it is taller than several of the homes there 15 

is another third-story dwelling on this block, and in 16 

addition there weren't any significant changes other 17 

than the height increase to this particular home.  So 18 

we thought it was in keeping with the character and 19 

I'm happy to answer any questions you have. 20 

CHAIRPERSON HEATH:  Okay.  Thank you.  Board, 21 

any questions of Office of Planning? 22 

All right.  Applicant, any questions of Office 23 

of Planning? 24 

MS. BLOOMFIELD:  No, thank you. 25 
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CHAIRPERSON HEATH:  Okay.  All right.  I 1 

indicated we had a letter of support from ANC 4A.  Is 2 

there anybody here from ANC 4A?  Not on -- oh, okay.  3 

All right.  Okay.  We'll get to you in just a second. 4 

We also have a letter of no objection from 5 

Department of Transportation, so at this time I'd like 6 

to call forward anybody here wishing to speak in 7 

support of this application.  Anyone in support? 8 

All right.  So anyone wishing to speak in 9 

opposition to this application, you can come forward. 10 

 Once you're seated just make sure your microphone is 11 

on and then give us your name and we'll give you three 12 

minutes to make a statement. 13 

MR. MOY:  Has he been sworn in, Madam Chair? 14 

CHAIRPERSON HEATH:  Were you sworn in this 15 

morning?   16 

MR. HORTON:  I was. 17 

CHAIRPERSON HEATH:  Okay.   18 

MR. HORTON:  All right?  Yeah.  Well, good 19 

morning.  Thank you very much.  My name is Brendan 20 

Horton.  I reside at 1622 Montague, which is so close, 21 

but in fact directly behind one of the residences 22 

which was built recently and which also has a third 23 

floor addition.   24 

Let me say that I want to recognize the fact 25 
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that George did come to see us many months ago but 1 

before this process began.  So we in fact have not 2 

seen him since then, nor have we been informed of or 3 

been able to participate in the ANC deliberations.   4 

I was pleased to hear that the design is 5 

apparently in keeping with the neighborhood.  But I 6 

have to say on the basis of what we've seen directly 7 

behind us with respect to the property that is to 8 

their north, and on 16th Street itself, we have 9 

considerable concerns about potential lack of 10 

congruity with the neighborhood and the keeping of the 11 

neighborhood. 12 

The problem is as follows, that in fact it's a 13 

bit of a misnomer to refer to this as a three-story 14 

property, if I understand it correctly.  Actually, 15 

it's four.  Okay.  And a third floor is being put in, 16 

and on top of that there's going to be the roof, and 17 

within the roof, okay, there is basically an attic.  18 

So our concern will be that in fact this will be the 19 

third occasion on which there will be a property which 20 

could be actually substantially a variance with the 21 

characteristics of the neighborhood. 22 

I don't want to speak to the question of 23 

stucco, et cetera, et cetera.  Our concern is 24 

primarily height, lack of access to light, lack of 25 
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congruity.  And we would appreciate it if really 1 

serious consideration were given to ensuring there is 2 

full neighborhood buy-in and there really is no risk 3 

of substantial lack of congruity. 4 

I also wanted to say that, you know, they say 5 

people in glass houses shouldn't throw stones.  So if 6 

you look at 1622 Montague, on the back of our house we 7 

actually raised the roof and we put in an office, 8 

essentially, but it's a flat extension roof, but it is 9 

-- it involves no increase in the height of the house. 10 

 So in part this is about the height and the potential 11 

lack of congruity and this may just be another -- it's 12 

a taste of things to come about which we as neighbors 13 

are concerned.  But we do recognize that we have to 14 

live in neighborhoods.  Okay?  Things change.  Life 15 

moves on.  But we would appreciate our concerns being 16 

given appropriate consideration.  Thank you very much. 17 

CHAIRPERSON HEATH:  Thank you.  Board, any 18 

questions of the witness?  Is there anybody else here 19 

wishing to speak in opposition?  All right.  Does the 20 

applicant have anything that you'd like to add based 21 

on the witness's testimony? 22 

MS. BLOOMFIELD:  Yeah.  We'd just like to 23 

respond.  Thank you for your comments.  That's helpful 24 

to us.  We would just like to reiterate that this 25 



99 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

building is within the height limit, below the maximum 1 

height permitted in this district.  We're only 2 

increasing it by less than eight feet, the existing 3 

house, and that the proposed house is less than an 4 

eight-foot difference. 5 

We also have, at Exhibit 31, a number of 6 

neighbors directly surrounding this property who have 7 

all signed letters in support.  And those are the ones 8 

that will be most directly affected by the addition.  9 

As we set forth in our prehearing submission, we 10 

believe that this project really does meet the special 11 

exception standard, that it will not affect light, 12 

air, or privacy of surrounding properties, and that it 13 

is compatible with the character and scale of the 14 

existing neighborhood, and we understand that we'll 15 

need to submit some additional information to show you 16 

that and to kind of further support our argument for 17 

that. 18 

That's really all I have.  The other -- there 19 

are other properties in this block that are three 20 

stories.  As -- I'm sorry, I can't remember -- as 21 

Brendan mentioned, this one is more in keeping with 22 

the neighborhood than those, and the ANC agreed with 23 

us and we showed them this exact packet and they were 24 

supportive.  So we would stand by our position that we 25 
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do meet the special exception standard and we're happy 1 

to come back with those additional pieces of 2 

information. 3 

CHAIRPERSON HEATH:  Okay.  Thank you.  You can 4 

make one more point, sure. 5 

MR. HORTON:  Yeah, very -- it's a general 6 

point but I think it's specific.  It's what the 7 

colleagues said was that the new height will be less 8 

than the maximum. 9 

CHAIRPERSON HEATH:  Uh-huh. 10 

MR. HORTON:  But it's going to involve, if I 11 

understand correctly, an increase of eight feet in the 12 

height of the house. 13 

CHAIRPERSON HEATH:  It is. 14 

MR. HORTON:  This is quite considerable.  15 

Okay?  In my view on it. 16 

CHAIRPERSON HEATH:  Right.  What she's saying 17 

is that under the Zoning Regulations they're allowed 18 

to build up to.  Okay?  But I understand your point. 19 

MS. BUTANI-D'SOUZA:  I think it would be 20 

helpful when you bring pictures of the contextual of 21 

the neighborhood, that you show that this is also 22 

within that context. 23 

CHAIRPERSON HEATH:  Any other questions from 24 

the Board?  All right.  Then I think you all 25 
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understand what the Board is looking for at this 1 

point, and so we'll put this on for decision and we'll 2 

give you a date by which you need to submit the new 3 

materials.   4 

MR. HILL:  And also then, just for clarity, I 5 

guess, the only real issue right now is Commissioner 6 

Turnbull here is talking about, the brick on the 7 

second story and then the design change there is what 8 

I guess we'd like to focus upon. 9 

MS. BLOOMFIELD:  Yes.  Understood.  Thank you.  10 

CHAIRPERSON HEATH:  All right.  All right.  11 

So, Mr. Moy, can you get us a new date? 12 

MR. MOY:  Yes.  I believe I heard that the 13 

Board is setting this for decision as opposed to a 14 

continued hearing. 15 

CHAIRPERSON HEATH:  Yeah.   16 

MR. MOY:  The question I have, Madam Chair, is 17 

how long the applicant will need to prepare revised 18 

drawings and plans. 19 

MS. BLOOMFIELD:  We could do it in what, a 20 

week?  By a week. 21 

MR. MOY:  Okay.  Then, all right.  So Madam 22 

Chair, staff would propose a date for decision on 23 

April the -- I'm thinking April 26th, but I just want 24 

to double-check.   25 
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CHAIRPERSON HEATH:  Twenty-sixth look good? 1 

MR. MOY:  I think April 26th looks good.  I 2 

mean, we can go as late as May 10th, but I don't know 3 

if you want to go that long on this particular case. 4 

CHAIRPERSON HEATH:  Yeah.  It sounds like if 5 

you just need a week. 6 

MS. BLOOMFIELD:  Yeah, we'd prefer to put it 7 

on the earlier date if possible. 8 

CHAIRPERSON HEATH:  Okay.  So we'll -- you can 9 

[speaking off mic].  10 

MR. MOY:  Okay.  So then if the applicant can 11 

make their filing by let's say -- well, let's say 12 

April the 19th, or would you want the entire week of 13 

the --  14 

MS. BLOOMFIELD:  April the 19th is fine. 15 

MR. MOY:  April the 19th. 16 

MS. BLOOMFIELD:  Yep.  Thank you.  17 

MR. MOY:  Okay.  So that's revised plans.  I'm 18 

assuming the applicant is going to go into note on the 19 

plans, the materials and the color. 20 

MS. BLOOMFIELD:  Yes.  We'll note all the 21 

changes that we discussed. 22 

MR. MOY:  As well as the statement.  I believe 23 

the Board asked for a statement on the context with 24 

the contextual relationship with the existing building 25 



103 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

designs. 1 

That's it.  So the filing by April 19th, 2 

decision, April 26th.   3 

CHAIRPERSON HEATH:  One other request that 4 

I'll make is that with the new elevations, if they're 5 

rendered that's preferable so we understand the 6 

materiality and color.  But if you could make sure 7 

that you render them such that the true color is 8 

represented, because in the current renderings you 9 

can't tell that the brick is meant to be painted to 10 

match the stucco, because they look like two different 11 

colors right now.  So if you could just make that 12 

consistent so it will be easier for us to interpret 13 

what you've drawn, that would be great.  Thanks. 14 

MR. TURNBULL:  It's a nice looking brick.  You 15 

sure you want to paint it? 16 

CHAIRPERSON HEATH:  It is really nice looking. 17 

MS. BRUNSON:  There's just no way to match the 18 

third -- you know, so that's why we're painting it.  19 

But we'll take that into consideration. 20 

CHAIRPERSON HEATH:  Okay.  All right.  So 21 

thank you.  We'll take a five-minute break. 22 

[Off the record from 12:19 p.m. to 12:27 p.m.] 23 

CHAIRPERSON HEATH:  Mr. Moy, our next two 24 

cases are linked, and I think rather than continuing 25 
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an order let's take the appeal first. 1 

MR. MOY:  Yes.  Thank you. 2 

CHAIRPERSON HEATH:  And then we'll come back 3 

to the minor modification. 4 

MR. MOY:  Yes.  Thank you, Madam Chair.  So 5 

that would be Appeal No. 19092 of Patricia Schaub, and 6 

it was advertised and captioned pursuant to 11-DCMR-7 

3100 and 3101 from an October 8th, 2013 decision by 8 

the Zoning Administrator to issue building permit 9 

number G, G as in Golf, 1500009, to allow the 10 

construction of a new garage with roof deck in the R-4 11 

district, 1120 Park Street Northeast, Square 978, Lot 12 

8, and there are preliminary matters to this appeal, 13 

Madam Chair. 14 

CHAIRPERSON HEATH:  Sure.  Thank you, Mr. Moy. 15 

 Would you all please introduce yourselves? 16 

MR. TONDRO:  Yes.  Maximilian Tondro on behalf 17 

of the Zoning Administrator and DCRA. 18 

MS. OLSON:  Hi.  Kate Olson with the law firm 19 

of Greenstein, DeLorme & Luchs.  20 

CHAIRPERSON HEATH:  Okay.  And you're 21 

representing the appellant? 22 

MS. OLSON:  Correct, yes.  23 

CHAIRPERSON HEATH:  Okay.  Okay.  So the 24 

preliminary matter before the Board is the motion to 25 
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dismiss the appeal from the appellant.  Correct? 1 

MS. OLSON:  Correct, yes. 2 

CHAIRPERSON HEATH:  Okay.  And so I am fine to 3 

grant the motion to dismiss with prejudice.  We 4 

understand that there's been significant work between 5 

the appellant and the property owner.  And so I 6 

appreciate that and I'm willing to dismiss.  So I move 7 

that we accept the motion to dismiss. 8 

MS. GLAZER:  Madam Chair, I believe it was to 9 

dismiss with prejudice. 10 

CHAIRPERSON HEATH:  With prejudice.  Sure.  11 

With prejudice.  12 

MR. HILL:  And I second the motion and also 13 

thank very much the -- I mean, I was here for the hour 14 

at the end of the night where everyone was kind of 15 

like working together, and so it's nice that they were 16 

able to get to a point where we can do this.  I thank 17 

you as well.  But I also second the motion, Madam 18 

Chair. 19 

CHAIRPERSON HEATH:  Okay.  So the motion has 20 

been made and seconded.  Any further discussion?   21 

[Vote taken.]  22 

CHAIRPERSON HEATH:  Okay.  The motion carries. 23 

 Thank you. 24 

MS. OLSON:  Thank you very much. 25 
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MR. MOY:  Staff would record the vote as five 1 

to zero to zero.  This is on the motion of Chairperson 2 

Heath to grant the motion to dismiss with prejudice.  3 

Seconding the motion, Vice Chair Hill.  Also in 4 

support, Mr. Turnbull, Ms. Butani, and Mr. Hinkle.  5 

Unanimous vote, Madam Chair. 6 

CHAIRPERSON HEATH:  All right.  Thank you. 7 

MR. MOY:  So next then in sequence would be, 8 

the request for a minor modification, or maybe say 9 

it's a request for a modification to Number 18514A as 10 

in Alpha, of Andrew Daly and Patty Jordan.  This is a 11 

request for a special exception relief under Section 12 

223, not meeting the lot occupancy requirements under 13 

Section 403, variance from the parking space 14 

dimensions, under 2115.1 variance from the garage 15 

setback requirement, under 2300 Sub B to allow a 16 

detached garage addition serving a one-family 17 

dwelling, R-4 district, 1120 Park Street Northeast, 18 

Square 987, Lot 8. 19 

CHAIRPERSON HEATH:  Anything else? 20 

MR. MOY:  No, I was just going to tee up that 21 

there was a motion to waive the time limitation, but 22 

forget about that.  That was some time back. 23 

CHAIRPERSON HEATH:  Okay.  All right.  Good 24 

afternoon.  Would you please introduce yourselves? 25 
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MR. DALY:  Andrew Daly, 1120 Park, owner. 1 

MS. JORDAN:  Patricia Jordan, 1120 Park, 2 

owner. 3 

CHAIRPERSON HEATH:  Okay.  So as you heard on 4 

the previous case we appreciate the work that you did 5 

with your neighbor to come to agreement on this, and 6 

we understand that the modifications that you're 7 

requesting are a result of those discussions.  And so 8 

you also are asking for a minor caveat to be able to 9 

have some relief based on future discussions with 10 

Historic Preservation.  You haven't had those 11 

discussions yet based on the --  12 

MS. JORDAN:  We've had those discussions. 13 

MR. DALY:  We've had it, yeah. 14 

CHAIRPERSON HEATH:  Based on the changes? 15 

MS. JORDAN:  On the plans we submitted to you, 16 

yeah, the only substanent change they had was to move 17 

the deck back three feet. 18 

CHAIRPERSON HEATH:  Okay. 19 

MS. JORDAN:  And then we're working on the 20 

colors -- 21 

CHAIRPERSON HEATH:  Got it. 22 

MS. JORDAN:  -- for the --  23 

CHAIRPERSON HEATH:  Okay. 24 

MS. JORDAN:  -- door and the decking. 25 
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CHAIRPERSON HEATH:  Okay.  All right.  Okay.   1 

MS. BUTANI-D'SOUZA:  I'm just curious.  It 2 

sounds like these minor modifications helped you 3 

settle the litigation.  Can you just explain to us how 4 

that worked itself out? 5 

MR. DALY:  The minor modifications themselves? 6 

MS. BUTANI-D'SOUZA:  Yes. 7 

MR. DALY:  It was part of a settlement.  8 

MS. BUTANI-D'SOUZA:  Okay.  So they -- so 9 

these were what you agreed to as part of the 10 

settlement and that's that? 11 

MR. DALY:  Correct.  Well, except for the HPRB 12 

moving back the decking about three feet from the 13 

alley. 14 

MS. BUTANI-D'SOUZA:  Okay. 15 

MR. DALY:  And that was the way it came about 16 

afterwards. 17 

MS. BUTANI-D'SOUZA:  Okay. 18 

CHAIRPERSON HEATH:  Were you just asking how 19 

the discussions --  20 

MS. BUTANI-D'SOUZA:  I'm just curious -- 21 

CHAIRPERSON HEATH:  -- proceeded? 22 

MS. BUTANI-D'SOUZA:  -- about how the 23 

discussions occurred.   24 

MS. JORDAN:  I guess I'm a little confused by 25 
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your question.  Discussions with the neighbor or --  1 

MS. BUTANI-D'SOUZA:  Yes. 2 

CHAIRPERSON HEATH:  Yes.  Uh-huh. 3 

MS. JORDAN:  -- discussions with the --  4 

CHAIRPERSON HEATH:  This was a settlement with 5 

the neighbor, correct? 6 

MS. BUTANI-D'SOUZA:  So part of your 7 

justification with the minor modifications, that it 8 

settles your lawsuit and I'm curious about how these 9 

were agreed to as the points to settle the lawsuit 10 

because it seemed to me that in reading the appeal and 11 

reading the minor modification that there were larger 12 

issues.   13 

MS. JORDAN:  There were larger issues.  But 14 

the minor modifications is to make sure that our plans 15 

are just square with everybody and that everything is 16 

in agreement.  I think part of her appeal was that our 17 

plans did not match what the BZA approved in the 18 

beginning. 19 

Does that --  20 

MS. BUTANI-D'SOUZA:  No, that doesn't really 21 

answer my question.   22 

MS. JORDAN:  I guess I'm missing the question. 23 

MS. BUTANI-D'SOUZA:  I'm curious about what 24 

the nature of the settlement was and how this resolves 25 
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the concerns because it seems based on reading the 1 

record that there were larger concerns here than 2 

simply the type of brick. 3 

MR. DALY:  Those larger concerns have been 4 

resolved. 5 

MR. HILL:  Yeah, I guess my colleague was just 6 

curious, like what were the larger concerns and how 7 

did you resolve them?   8 

MR. DALY:  We hired lawyers. 9 

MR. HILL:  It's just a very long story.  Okay. 10 

 All right.   11 

MS. JORDAN:  Yeah. 12 

MR. DALY:  Yeah. 13 

MS. BUTANI-D'SOUZA:  Okay. 14 

CHAIRPERSON HEATH:  Good answer.   15 

MS. JORDAN:  Thank you. 16 

CHAIRPERSON HEATH:  Is that it?  Okay.  All 17 

right.  Any other questions from the Board? 18 

MR. TURNBULL:  Madam Chair, I just have one.  19 

The drawings that we have in Exhibit 13 are the latest 20 

drawings that have shown in the revisions.  But you 21 

also said HPRB now wants it moved back? 22 

MR. DALY:  The decking, but those are 23 

reflected in the latest plans. 24 

MR. TURNBULL:  They are reflected in the 25 
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latest plans.  So everything that everybody has agreed 1 

to is all reflected in Exhibit 13? 2 

MR. DALY:  Yes, they are. 3 

MR. TURNBULL:  Okay. 4 

CHAIRPERSON HEATH:  Okay.  That's good.  Okay. 5 

 All right.  We don't have any other questions?   6 

MS. GLAZER:  Madam Chair. 7 

CHAIRPERSON HEATH:  Yes. 8 

MS. GLAZER:  I just wanted to perhaps to just 9 

clear up procedurally, last time I believe the parties 10 

had agreed to the central terms of the settlement and 11 

this matter was postponed for two reasons so that the 12 

applicant could go to HPRB.  And so that's what 13 

occurred in the interim.  And I mean, it was stated on 14 

the record last time that at that point the neighbor 15 

would not oppose the modification.   16 

MR. DALY:  Right.  And again it was --  17 

MS. GLAZER:  So, I think it was all worked out 18 

last time and this is just coming back to reflect 19 

that. 20 

MS. BUTANI-D'SOUZA:  Yes.  I saw that in the 21 

record as well.   22 

MR. DALY:  In the permit, et cetera. 23 

CHAIRPERSON HEATH:  Okay.  All right.  Thank 24 

you.  Thank you for that clarification.  All right.  25 
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So then if the Board doesn't have any other questions 1 

I think we'd like to hear from Office of Planning at 2 

this point, if you're okay with us proceeding on. 3 

MS. FOTHERGILL:  For the record, I’m Anne 4 

Fothergill with the Office of Planning and the Office 5 

of Planning recommends approval of this minor 6 

modification.  It is not a change in the relief that 7 

was previously approved.  It's a change in the plans 8 

and we support it. 9 

CHAIRPERSON HEATH:  Okay.  All right.  Thank 10 

you.  Any questions from the Board of Office of 11 

Planning?  Application, any questions of Office of 12 

Planning?  Okay.  All right. 13 

We also have a letter indicating that the ANC 14 

6A supports this modification, as does Department of 15 

Transportation.  Is there anyone here wishing to speak 16 

in support of this?  Anyone in support?  Anyone 17 

wishing to speak in opposition to this?  No 18 

opposition?  19 

Then if you're okay with us concluding I think 20 

the Board is probably ready to decide on this.  I 21 

appreciate and I know my colleague certainly 22 

appreciates the work that you put into this in order 23 

to reach agreement with your neighbor, and I have no 24 

issues and would be ready to support the modification. 25 
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MR. HILL:  No, I agree.  No.   1 

MR. MOY:  Madam Chair, if you could help the 2 

staff out in terms of the staff closing out the record 3 

of evidence, because there's a letter where there was 4 

a party status request in opposition, but I don't see 5 

any definitive statement that --  6 

CHAIRPERSON HEATH:  That that has been 7 

officially --  8 

MR. MOY:  -- withdrawn or some other position, 9 

for the record.  Yeah. 10 

CHAIRPERSON HEATH:  Okay.  That party status 11 

request was made by Patricia Schaub, who has now gone 12 

through a lengthy process to come to a settlement 13 

agreement with you.  So, I don't know if you 14 

previously accepted her party status request.  I think 15 

if we hadn't previously accepted then the easiest 16 

thing, since we don't have a letter indicating that 17 

she's --  18 

MS. GLAZER:  Madam Chair, I don't know if it 19 

was discussed last time but OAG has advised [speaking 20 

off mic].   21 

CHAIRPERSON HEATH:  Okay.   22 

MS. GLAZER:  That the section having to do 23 

with party status request contemplates [speaking off 24 

mic.]  25 
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CHAIRPERSON HEATH:  Okay.  All right.  So, we 1 

will not -- there is no party status having been -- 2 

MS. GLAZER:  So it would be denied. 3 

CHAIRPERSON HEATH:  Right.  Right.  So, if it 4 

were still relevant --  5 

MS. GLAZER:  If you agree to that advice. 6 

CHAIRPERSON HEATH:  Sure.  Sure.  I'll accept 7 

that.  Right.  Okay.  Then I'll make a motion that we 8 

approve the minor modification as proposed under 9 

Application No. 18514A. 10 

MR. HILL:  Second. 11 

CHAIRPERSON HEATH:  The motion has been made 12 

and seconded.  Any further discussion?  13 

[Vote taken.]  14 

CHAIRPERSON HEATH:  Then the motion carries. 15 

MR. MOY:  Staff would record the vote as five 16 

to zero to zero.  This is on the motion of Chair Heath 17 

to grant the request for modification and these are as 18 

shown on the latest plans under Exhibit 13, yes, under 19 

Exhibit 13.  Seconding the motion, Vice Chair Hill, 20 

also in support, Mr. Michael Turnbull, Ms. Butani, and 21 

Mr. Hinkle.  And is that five?  Did I miss anyone?  22 

Okay.  That's good.  Thank you. 23 

CHAIRPERSON HEATH:  Thank you. 24 

MS. JORDAN:  Thank you very much. 25 
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[Discussion off the record.]  1 

MR. MOY:  Madam Chair, the next application is 2 

No. 19149 of Romi Satoh and this application has been 3 

captioned and advertised for variance relief on the 4 

off-street parking requirements under Section 2101.1 5 

to allow an existing church to use a separate lot for 6 

13 parking spaces in an R-2 district at premises 4619 7 

Coral Street Northeast, Square 5165, Lot 47.   8 

As the Board is aware this application has 9 

been postponed three times and staff, Madam Chair, has 10 

had conversations with the applicant and my 11 

understanding now is that the applicant was intending 12 

to send a letter to postpone again, but we have not 13 

received that yet.  So that's why I wanted to tee this 14 

up as a preliminary matter for the Board. 15 

CHAIRPERSON HEATH:  All right.  Is the 16 

applicant here?  It appears that they are not.  So, we 17 

will postpone this. 18 

MR. MOY:  Yes, I'll --  19 

CHAIRPERSON HEATH:  Again.  But given that 20 

this has been postponed so many times I think we -- 21 

this may be the last postponement that the Board is 22 

willing to grant. 23 

MR. MOY:  Yes, the staff will be back in 24 

communication with the applicant and we'll convey that 25 
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-- the Board's sentiments to him directly.  And so 1 

let's see, today is the 15th, let's -- Mr. Turnbull is 2 

back on May the 10th.  So that's what the staff would 3 

suggest at this point, unless you want a later date.  4 

May 10th or later. 5 

CHAIRPERSON HEATH:  It appears that this 6 

application isn't in any hurry.  So if the 10th looks 7 

good from the Board's perspective in terms of number 8 

of cases, we can put it on then.  Otherwise we can put 9 

it on for the next time that Commissioner Turnbull is 10 

with us. 11 

MR. HILL:  I mean, Madam Chair, I don't know 12 

again if this is -- and Mr. Moy, that's only a month 13 

from now also.  I don't know if -- and so this is 14 

their last chance, I think, in terms of what the 15 

chairman is saying.  So I would at least push it to 16 

the second time that Mr. Turnbull perhaps is here with 17 

us. 18 

MR. MOY:  Okay.  So let's --  19 

MS. BUTANI-D'SOUZA:  Or even further because 20 

it seemed like there were pretty significant issues 21 

that needed to be resolved, and I don't know if even 22 

two months is sufficient for them to get there.  It 23 

might make sense to just postpone this pretty far out. 24 

MR. MOY:  Okay.  So, I'm looking at June now, 25 



117 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

on the Board's docket.  June.  June.  I think June; 1 

end of June.  So, let's do this top of June. 2 

CHAIRPERSON HEATH:  Okay. 3 

MR. MOY:  Top of June. 4 

CHAIRPERSON HEATH:  You pick. 5 

MR. MOY:  June 14th. 6 

CHAIRPERSON HEATH:  Okay.   7 

MR. MOY:  And as I said, the staff will 8 

contact the applicant directly with what he needs to 9 

do next.   10 

CHAIRPERSON HEATH:  Okay.  That will be 11 

helpful.  Thank you, Mr. Moy.  All right.  All right. 12 

 So our next application.  13 

MR. MOY:  Okay, I believe that would be 14 

Application No. 19140 of Southwest Social Scene, Inc., 15 

as amended for request for variance from the off-16 

street parking requirements under Section 2101.1.  17 

This would permit a public hall with accessory 18 

restaurant in the C-M-2 district, 412 V Street 19 

Northeast, Square 3621, Lot 44. 20 

MR. BOSTFORD:  Quickly, it's not a public hall 21 

with an associated restaurant.  It's a members-only 22 

private club.  Big difference. 23 

CHAIRPERSON HEATH:  Okay.  Thank you.  Could 24 

you please introduce yourselves? 25 
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MS. DAVIS:  My name is Beth Davis in support 1 

of the applicant. 2 

MR. BOSTFORD:  Mine is Frazier Botsford, 716 3 

Hamlin Street in support.  It's my club.   4 

Last time I was here in December it was 5 

apparent I was woefully out of my depth.  I've since 6 

hired Ms. Davis, who is not, and we'll let her take 7 

care of this. 8 

CHAIRPERSON HEATH:  Okay.  All right.  Well, 9 

it looks like you've done quite a bit of work since 10 

then in cleaning up this application. 11 

MR. BOSTFORD:  Yes, we have. 12 

CHAIRPERSON HEATH:  We recommended the last 13 

time you were here, that you work with OP and 14 

Department of Transportation to resolve the public 15 

space parking issues and it looks like you've done 16 

that work so, we appreciate recognizing that you were 17 

a bit in over your head and getting help on this. 18 

So, let's see.  Did you all meet with the ANC? 19 

MS. DAVIS:  Yes.  Actually, the ANC met on -- 20 

let me see, what was the date?  On March 15th.  And 21 

they actually voted in support of whatever the 22 

Eckington Civic Association decided, and the letter 23 

that we've just submitted to you all is the letter in 24 

support from the Eckington Civic Association, and 25 
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there is a voluntary agreement between Mr. Botsford 1 

and the Eckington Civic Association, with just some 2 

general terms, just good faith, good neighbor, all 3 

that fun stuff. 4 

MR. BOSTFORD:  Yeah, our five minutes turned 5 

into 45.  It was a very productive conversation with 6 

them.   7 

CHAIRPERSON HEATH:  Okay. 8 

MR. BOSTFORD:  And they voted overwhelmingly, 9 

11 to 2 to support.  So the ANC is, if you take them 10 

at their word, will also support. 11 

MS. DAVIS:  Yes, and we did submit a request 12 

to the ANC to submit the letter in support per the 13 

initial -- per their initial vote to go with whatever 14 

Eckington said, and the turn-around time between the 15 

Eckington Civic Association meeting and this hearing. 16 

 There just wasn't enough time.  And they also did not 17 

-- the meeting minutes from the March 15 ANC meeting 18 

were not publically available as of today, so. 19 

CHAIRPERSON HEATH:  Okay.  Where they decided. 20 

MS. DAVIS:  Where they decided, yes. 21 

CHAIRPERSON HEATH:  Okay.   22 

MS. DAVIS:  But they did vote to side with 23 

whatever Eckington decided. 24 

MR. TURNBULL:  So they're in support of this 25 
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then? 1 

MS. DAVIS:  They are in support, yes. 2 

CHAIRPERSON HEATH:  Okay.  All right.   3 

MR. TURNBULL:  You know, was the vote 4 

unanimous or do you know what the vote was? 5 

MS. DAVIS:  The vote to side with the 6 

Eckington Civic Association was unanimous.  The vote 7 

at the Eckington Civic Association, there was one hold 8 

out. 9 

MR. TURNBULL:  Okay. 10 

MS. DAVIS:  And his concern was that we have a 11 

voluntary agreement in place addressing the items on 12 

that list, and therefore we suggested that the civic 13 

association include those in their letter of support, 14 

which Mr. Botsford agreed to. 15 

MR. TURNBULL:  Okay. 16 

CHAIRPERSON HEATH:  The vote was 11 to 2. 17 

MR. BOSTFORD:  Correct. 18 

CHAIRPERSON HEATH:  So there was one hold out. 19 

MS. DAVIS:  Well, he was the vocal hold out. 20 

CHAIRPERSON HEATH:  Okay. 21 

MR. BOSTFORD:  Yeah.  And he's the one that 22 

wanted the voluntary agreement and since we're doing 23 

the voluntary agreement it's effectively 12 to 1. 24 

CHAIRPERSON HEATH:  Okay.  Okay, so there's 25 
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still one hold out. 1 

MR. BOSTFORD:  Yeah. 2 

CHAIRPERSON HEATH:  Okay.  All right.  Any 3 

other questions from the Board? 4 

MS. BUTANI-D'SOUZA:  It looks like DDOT had 5 

some conditions in their review.  How is the applicant 6 

planning to address DDOT's conditions?  7 

MS. DAVIS:  So currently there are curb cuts 8 

across the front of the building, on the V Street 9 

side.  And those were existing when Mr. Botsford -- 10 

well, when the current owner purchased the building 11 

from the public storage that was there before.  And we 12 

had initially looked into getting a public space 13 

permit in order to be able to park there, and public 14 

space has told us that they're open to that.  So we're 15 

not quite sure where we're going to stand with that 16 

between going back to Public Space and discussing with 17 

them because that space is used for parking illegally 18 

at the moment by the school across the street, and the 19 

bus drivers at the bus --  20 

MR. BOSTFORD:  Well, it's not -- I'm sorry.  21 

It's not the school across the street.  It's all the 22 

people that drive those little short school buses for 23 

the school system, which is a block down the road.  24 

There's 100 school buses there and those people come 25 
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in and every day get on the bus and drive their routes 1 

and flood the neighborhood with their cars because 2 

there's no place else to park.  Those are all the cars 3 

in front of our building during the day. 4 

MS. DAVIS:  Right.  So, Mr. Botsford is open 5 

to installing the curb per DDOT's request pending a 6 

discussion with Public Space about possibly renting 7 

that space.  And if that doesn't move forward then he 8 

is open to putting the curb in. 9 

CHAIRPERSON HEATH:  Okay. 10 

MR. BOSTFORD:  Yeah, the curb cuts have been 11 

there since the building was built. 12 

MS. DAVIS:  And it's consistent with the rest 13 

of the block.  There's curb cuts across all curbs 14 

except for the one directly adjacent to Mr. Botsford's 15 

lot on Fifth Street.  That's the only curb on that 16 

side of the street.  All the other areas are curb cut. 17 

CHAIRPERSON HEATH:  Okay.  All right.  Any 18 

other questions from the Board? 19 

MR. TURNBULL:  So basically if you don’t get a 20 

grant from -- to have the parking, you would 21 

rehabilitate the street as per the letter from the --  22 

MR. BOSTFORD:  Yeah, we'd have to. 23 

MR. TURNBULL:  Yeah. 24 

MR. BOSTFORD:  That's what they're requiring 25 
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so we would do it. 1 

MR. TURNBULL:  You'd do it.  Okay.  Thank you.  2 

CHAIRPERSON HEATH:  Okay.  All right.  If no 3 

other questions from the Board then does Office of 4 

Planning have anything further to add? 5 

MS. FOTHERGILL:  I do.  For the record, Anne 6 

Fothergill for the Office of Planning. 7 

We find that this application meets the 8 

variance test and we support the zoning relief.  But 9 

the applicant might not be aware that yesterday a 10 

letter was sent to the owner of the property from 11 

Public Space with clear guidance about what is needed 12 

to be done.  So the Public Space permit was -- I mean, 13 

they were not approved.  They were denied and now 14 

there are next steps for restoring the street scape.  15 

So they may not be aware of that because it goes to 16 

the owner. 17 

CHAIRPERSON HEATH:  Right. 18 

MS. FOTHERGILL:  So, but there will not be 19 

parking in the public space. 20 

CHAIRPERSON HEATH:  Okay.  All right. 21 

MR. TURNBULL:  So you received a letter? 22 

MS. FOTHERGILL:  From DDOT, yes.  Just a copy 23 

of the letter that went to the owner. 24 

MR. TURNBULL:  Oh, okay. 25 
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MS. FOTHERGILL:  And it's dated.  It's dated 1 

yesterday.   2 

MR. TURNBULL:  Okay. 3 

MS. FOTHERGILL:  So I think the applicant is 4 

just not aware of it.  But it does say that they have 5 

to remove the curb cut and restore the sidewalk.  And 6 

there's -- I mean, it's a --  7 

MR. TURNBULL:  But we don't have it in our 8 

file yet, though. 9 

MS. FOTHERGILL:  That's right.  I don't 10 

believe you do. 11 

MR. TURNBULL:  Okay.   12 

CHAIRPERSON HEATH:  Okay.  All right.  So 13 

there you have direction. 14 

MS. DAVIS:  Okay.   15 

CHAIRPERSON HEATH:  Unofficially.  Okay.  Any 16 

questions of Office of Planning? 17 

Okay.  Does the applicant have any questions 18 

of Office of Planning?  Okay. 19 

MS. DAVIS:  No. 20 

MR. BOSTFORD:  Don't think so. 21 

CHAIRPERSON HEATH:  As you've stated, we don't 22 

have an official report from ANC 5A, but we do have 23 

your testimony that they agreed to approve this 24 

subject to approval from Eckington Civic Association, 25 
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who did then approve this, 11 to 2.  So we take that 1 

to mean that they are also in support of this 2 

application.  I'm going to assume there's no one here 3 

from ANC 5A.  And we've talked about DDOT's support 4 

now and the conditions that they've put forward.  5 

Is there anybody here wishing to speak in 6 

support of this application?  Anyone in support?   7 

MR. BOSTFORD:  Just us. 8 

CHAIRPERSON HEATH:  You've spoken.  We've 9 

heard you.  Anyone wishing to speak in opposition?  No 10 

opposition.  All right. 11 

Then if you're okay we can conclude the 12 

hearing and I think the Board is likely really ready 13 

to deliberate on this.  I don't know if anybody wants 14 

to start but --  15 

MR. HILL:  No, Madam Chair.  I mean, I also 16 

appreciate the applicant and all the work they've done 17 

to get to this point, and I know that in the beginning 18 

it's kind of difficult to do things on your own when 19 

you don't really understand the process.  And from, 20 

you know, you coming here the very first time to the 21 

second time, to now where you are here today, I'm glad 22 

that you're able to kind of like work through this and 23 

get to a point where you're able to do what you want 24 

to do.  And so -- or, you know, for your, also your 25 
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members. 1 

MR. BOSTFORD:  Thank you. 2 

MR. HILL:  So I would be in support.   3 

And I would go ahead and make a motion for 4 

Application No. 19140, Southwest Social Scene, to 5 

approve as amended pursuant to 11-DCMR, Section 3103.2 6 

for a variance from the off-street parking 7 

requirements under 2101.1 to prevent a public hall 8 

with accessory restaurant in the C-M-2 district at 9 

premises 412 V Street Northeast, Square 3621, Lot 44.  10 

MR. TURNBULL:  Second. 11 

MR. HINKLE:  I think the description is a 12 

private club.  Is that --  13 

MR. BOSTFORD:  Yes, sir.  14 

MR. HILL:  Oh, I'm sorry. 15 

MR. BOSTFORD:  We should take that accessory 16 

restaurant out of there. 17 

MR. HILL:  Okay. 18 

MR. BOSTFORD:  Because we're not a restaurant. 19 

CHAIRPERSON HEATH:  Yeah. 20 

MR. HILL:  To permit a private club --  21 

MR. BOSTFORD:  Correct. 22 

MR. HILL:  -- in the C-M-2 district at 23 

premises 412 V Street Northeast, Square 3621, Lot 44. 24 

 Thank you, Mr. Hinkle.   25 
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CHAIRPERSON HEATH:  All right.  So the motion 1 

has been made and seconded. 2 

MR. HILL:  Yeah. 3 

CHAIRPERSON HEATH:  Okay.  Any further 4 

discussion?   5 

[Vote taken.]  6 

MR. TURNBULL:  I would just add, you know, 7 

it's always nice to get the ANC report, but since the 8 

applicant -- I mean, since the vote was so strong from 9 

the Eckington Civic Area, and what they've already 10 

said, I feel okay with this. 11 

CHAIRPERSON HEATH:  I agree.   12 

[Discussion off the record.]  13 

MR. BOSTFORD:  Thank you all very much. 14 

CHAIRPERSON HEATH:  Thank you. 15 

MR. HILL:  Thank you.   16 

MR. MOY:  Staff would record the vote as five 17 

to zero to zero.  This is on the motion of Vice Chair 18 

Hill to grant the request for variance relief under 19 

2101.1.  Seconding the motion, Mr. Turnbull.  And 20 

these were, as shown on plans under Exhibit 11, right? 21 

 Exhibit 11?  Yes.  Also in support, Chair Heath, Ms. 22 

Butani, and Mr. Hinkle.   23 

CHAIRPERSON HEATH:  All right.  Summary. 24 

MR. MOY:  Thank you.   25 
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CHAIRPERSON HEATH:  And you can call our next 1 

case. 2 

MR. MOY:  Next, parties to the table to 3 

Application No. 19164 of Christopher J. Wright.  This 4 

is captioned and advertised as -- this is as amended 5 

for variances from the lot occupancy requirements 6 

under Section 403.2, open court requirements under 7 

4016.1, nonconforming open court -- well, I already 8 

said that.  Nonconforming open court requirements 9 

under 406.1.  I've got a double here.  And a 10 

nonconforming structure requirements under 2001.3, 11 

special exception from the rooftop, architectural 12 

element requirements under 400.24, Sub A.  This is for 13 

a three-story flat in the R-4 district, 17 U Street 14 

Northwest, Square 3117, Lot 3.   15 

And I believe the revised plans are shown on 16 

Exhibit 45.  Unless he's bringing new drawings.  Okay. 17 

 Thank you.   18 

CHAIRPERSON HEATH:  You can give them to the 19 

Board secretary.   20 

[Discussion off the record.]  21 

MR. WRIGHT:  Apologies.  There's only four 22 

copies of the big plans.  I've been here twice before 23 

and there were never so many Commissioners.  So I 24 

apologize. 25 
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CHAIRPERSON HEATH:  Right.  We've got a full 1 

house now.  But --  2 

MR. WRIGHT:  They are in fact --  3 

CHAIRPERSON HEATH:  Ms. Butani-D'Souza isn't 4 

on this case so --  5 

MR. WRIGHT:  Oh, perfect. 6 

CHAIRPERSON HEATH:  -- there are just four of 7 

us.  So you're right on. 8 

MR. WRIGHT:  Perfect.  9 

CHAIRPERSON HEATH:  If you could introduce  10 

yourself to us again, please?  11 

MR. WRIGHT:  Yes, ma'am.  My name is 12 

Christopher Joseph Wright and I'm the owner of 17 U 13 

Street. 14 

CHAIRPERSON HEATH:  Okay. 15 

MR. WRIGHT:  Northwest. 16 

CHAIRPERSON HEATH:  All right.  Without 17 

explaining in detail, like going through page by page, 18 

can you just tell us what you've just given us, these 19 

two packets? 20 

MR. WRIGHT:  Yes, ma'am.  So Exhibit 49 is the 21 

burden of proof, and then Exhibit 45 are the plans.  I 22 

did actually, before moving on too much further, there 23 

was one I think clerical error in what I'm requesting. 24 

 I'm not requesting any relief from the rear.  I tried 25 
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to get that changed and I'm not requesting that 1 

relief.  2 

CHAIRPERSON HEATH:  Okay.   3 

MR. WRIGHT:  What you see in front of you in 4 

terms of the revised plans was certainly a function of 5 

previous sessions that I've had here, which included 6 

Commissioner Turnbull, especially, talking about the 7 

roof height and whether it can be brought within the 8 

sort of matter of right, 35-foot limit.  That in fact 9 

has been done.  So that's the largest change in the 10 

plan.  Actually, it's really the only significant 11 

change in the plans. 12 

CHAIRPERSON HEATH:  Okay.  So the relief that 13 

you're requesting now is lot occupancy, open court, 14 

nonconforming structure.   15 

MR. WRIGHT:  Yeah, and then --  16 

CHAIRPERSON HEATH:  And then the special 17 

exception --  18 

MR. WRIGHT:  For the rooftop element, yeah.  19 

And that one is more than -- it's sort of just being 20 

protective of the fact that if I go in front of DCRA 21 

to make sure that they recognize that -- even though 22 

I've been very respectful of the architecture and I 23 

think that's carried through, certainly in the plans 24 

and also in peoples' reactions to it from the 25 
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community, I think they're certainly -- given that 1 

it's a recent change they want to make sure that this 2 

Board has a chance to weigh in. 3 

CHAIRPERSON HEATH:  Okay.   4 

MR. WRIGHT:  So I suppose just to orient a 5 

little bit to the burden of proof statement, the 6 

requested relief, which is on page 2 lays out exactly 7 

what you talked about in terms of what I'm requesting. 8 

 On page 3 is probably sort of the straight forward 9 

description of what the change is.  It's -- so the 10 

structure being nonconforming as it is, both in the 11 

lot size itself as well as the structures that existed 12 

when I purchased it, my attempt is to try to increase 13 

the occupiable space in the roof.  Or, excuse me, the 14 

third floor, the existing third floor.  And that 15 

requires an increase of about a foot and four inches 16 

of that parallel roof line that you can see on page 3 17 

for the overlays.  It's a very subtle increase, but in 18 

fact it allows for that upper floor to be useable 19 

space. 20 

The one thing that is of note is that it's not 21 

really elective in terms of removing the roof.  The 22 

roof is in fact dilapidated.  Has been for years.  The 23 

sort of the exceptional condition of the home is in 24 

fact largely due to the structural damage that's been 25 
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caused by that roof.  So it is a very necessary 1 

replacement.  This is just a slight -- obviously 2 

requesting a variance for a slight change in what the 3 

-- from what the existing roof was.   4 

CHAIRPERSON HEATH:  All right.  Yeah, it is 5 

very slight.  Okay.   6 

MR. WRIGHT:  Even further in terms of sort of 7 

slight changes as well, the existing back of the home 8 

has a porch off the first floor.  It has the stairwell 9 

down.  The change that I'm proposing, given the 10 

additions that are going to be made to the upper floor 11 

is to put a spiral staircase that would connect all 12 

those.  And that would be a replacement of the 13 

stairwell that's there right now. 14 

What that results in, I think, is about .7 15 

percent lot occupancy increase, which is one of the 16 

reasons why I'm requesting the variance as well. 17 

CHAIRPERSON HEATH:  Okay.  Okay.  This is 18 

helpful.  Thanks. 19 

MR. WRIGHT:  Yes, ma'am.  So yeah, previously 20 

I didn't provide all of the cross-sections, so it 21 

hopefully is more evident now of sort of the roof line 22 

that quickly slants down currently with again, a very 23 

slight change to the front face which maintains the 24 

architectural character there, but regains much of the 25 
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space on that existing third floor. 1 

One of the other things that is very helpful 2 

about, that change actually allows me to create a 3 

stairwell that's conforming to building code.  4 

Currently the stairwell that's existing, which as a 5 

matter of right I could keep, is nonconforming to 6 

building code, and there is an existing bedroom up 7 

there on that third-floor attic space right now.  So 8 

in terms of sort of practical difficulties and me 9 

being able to meet the standards of not only the 10 

Zoning Regulations, but the building code, this is a 11 

helpful change. 12 

MR. HILL:  Excuse me.  Since you're walking us 13 

through the plans, I mean, OP was not in approval and 14 

now they are.  I'm just kind of curious as to what it 15 

was in the plans that kind of now got OP on board. 16 

MR. WRIGHT:  Yeah.  So and this is actually to 17 

-- I remember Commissioner Turnbull saying it mostly. 18 

 But I bet that it was also shared.  A shared opinion 19 

was that the roof line was going to be moved to a 36-20 

foot level, and the very reasonable question was, why 21 

can't it be a foot lower.  Originally I had thought 22 

that the architect put in that because the slope of 23 

the roof, needing it to allow for drainage. 24 

But there was in fact an ability for it to be 25 
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moved down a foot.  And so I believe OP's biggest 1 

concern was that the raising of it, which might 2 

actually affect the number of stories, originally, but 3 

so that issue, but also the special exception that 4 

would need to be requested if I was trying to go over 5 

35 feet.  And since that no longer is the case, which 6 

also affects sort of the -- again, maintaining the 7 

character of that gable that's there, which was always 8 

the intent, but this is even better at doing that, I 9 

think that back and forth helped, you know, achieve a 10 

solution that again is better for the community, still 11 

very much good for me in terms of what I'd like to get 12 

out of the home and the investment that I'm again, is 13 

sort of being necessitated by the dilapidated state of 14 

the home.   15 

MR. HILL:  That's great.  Thank you. 16 

CHAIRPERSON HEATH:  All right.  Okay.  All 17 

right, any other questions from the Board?  Okay.   18 

Does OP have anything further to add? 19 

MS. FOTHERGILL:  Well, I'll just comment on 20 

the change in the OP recommendation.  Initially the 21 

relief requested has changed a number of times and 22 

initially there was a very problematic request for a 23 

fourth story in the R-4 and going over the maximum 24 

height in the R-4, which you know, the R-4 has been 25 
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subject of a lot of discussion and review and we 1 

couldn't support that and so between those areas of 2 

relief being removed from the application combined 3 

with more information about the house, the structural 4 

issues, the constraints on the buildable area, OP now 5 

finds it meets the variance test and supports the 6 

relief requested. 7 

CHAIRPERSON HEATH:  Okay.  All right.  Thank 8 

you.  Board, any questions of OP? 9 

MR. TURNBULL:  No.  I just seem to remember 10 

from the very beginning that there was a question 11 

about where you measure the building from.  There was 12 

that height, whether it was a cellar or a basement, 13 

and I think that was a big stumbling point in the 14 

beginning and I guess we -- you finally go that 15 

resolved.  So the grade was finally established so 16 

that it would bring it into compliance with the 17 

height, with the number of stories.  So I think that 18 

was the big stumbling block in the beginning. 19 

MS. FOTHERGILL:  That's correct and the 20 

applicant has had conversations with DCRA and has 21 

resolved that issue, is my understanding. 22 

CHAIRPERSON HEATH:  Okay.  All right.   23 

[Discussion off the record.]  24 

CHAIRPERSON HEATH:  Okay.  All right.  I don't 25 
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know if we've heard from ANC 5E on this, if -- is 1 

anyone here from ANC 5E?  We do have a letter 2 

recommending their approval. 3 

MR. WRIGHT:  Right.  Yeah, there was unanimous 4 

approval from ANC 5E and then the Bloomingdale Civic 5 

Association also.  It was 16 to 1, but that one vote 6 

changed at the ANC meeting, so. 7 

CHAIRPERSON HEATH:  It changed when?  The one 8 

vote? 9 

MR. WRIGHT:  Dr. Bertha Holiday was the one 10 

vote against at the Bloomingdale Civic Association, 11 

and then with further information she supported it in 12 

the ANC. 13 

CHAIRPERSON HEATH:  Okay.  All right.  So, 14 

they've seen it since the application has been 15 

modified? 16 

MR. WRIGHT:  Oh, yeah, yeah.  I mean, if 17 

anything the application is obviously requesting less 18 

relief. 19 

CHAIRPERSON HEATH:  Uh-huh.  Exactly. 20 

MR. WRIGHT:  Yeah. 21 

CHAIRPERSON HEATH:  Okay.  All right.  Great. 22 

 We also have a letter recommending no objection from 23 

Department of Transportation on this.   24 

Is there anyone here wishing to speak in 25 
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support of this application?  Anyone in support?  1 

Anyone wishing to speak in opposition to this 2 

application.  No opposition.  All right.  Then I think 3 

if you're okay with us concluding the hearing --  4 

MR. WRIGHT:  Yes, ma'am. 5 

CHAIRPERSON HEATH:  -- I think the Board is 6 

probably ready to deliberate on this.  All right.  So 7 

I think you've come a long way since the first time 8 

you were before the Board and I appreciate the work 9 

that you put into this, and it appears that this is 10 

going to be a great project.  I think reducing the 11 

amount of relief and getting clarity on what was 12 

necessary has significantly helped.  And so I would 13 

support this. 14 

[Discussion off the record.]  15 

MR. TURNBULL:  Yeah, I would say that -- what 16 

is this, our third hearing on this or --  17 

MR. WRIGHT:  Yes, sir.  And it's been a lesson 18 

in patience for me. 19 

MR. TURNBULL:  Yeah.  No, and you know, I 20 

think I greatly appreciate your persevering on this 21 

and working through some of these issues with OP and 22 

you know, I mean, I think preserving our row houses is 23 

an incredible feat and I know you've got a lot of work 24 

to do on the inside and everything else, but it's 25 
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going to be a great little -- it's going to be a 1 

little gem of a building and appreciate all the time 2 

and effort you put on going back and working on this. 3 

 So, you know, I'm very much in support of it, Madam 4 

Chair. 5 

CHAIRPERSON HEATH:  Okay.  Then I will make a 6 

motion that we approve the request for variance and 7 

special exception relief as modified under Application 8 

No. 19164.   9 

MR. HILL:  I second. 10 

CHAIRPERSON HEATH:  Motion has been made and 11 

seconded.  Any further discussion? 12 

[Vote taken.]  13 

CHAIRPERSON HEATH:  So the motion carries.  14 

Thank you. 15 

MR. MOY:  Staff would record the vote as five 16 

to zero to zero.  This is on the motion of Chair -- 17 

oh, I'm sorry.  Okay.  Four to zero to one and this on 18 

the motion of Chairperson Heath for the relief being 19 

requested.  Seconded the motion, Vice Chair Hill, and 20 

this is as shown on final revised plans.  And I'm 21 

going to say from Exhibits 45 through 48.  And also in 22 

support, Mr. Turnbull, Ms. Butani, and Mr. Hinkle.   23 

UNIDENTIFIED SPEAKER:  [Speaking off mic.]  24 

MR. MOY:  Yeah, I did.  I said four to zero to 25 
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one.  Oh, that's right.  Oh, my goodness.  Okay.  1 

Another one of those days.  Okay.  Let me restart 2 

this.  Let me do a do-over. 3 

So this is on the motion of Chairperson Heath, 4 

seconded by Vice Chair Hill.  Also in support, Mr. 5 

Turnbull and Mr. Hinkle, a member not participating, 6 

so four to zero to one.  Thank you, Madam Chair. 7 

CHAIRPERSON HEATH:  Summary on this.  All 8 

right.  And you can call our next case. 9 

MR. MOY:  The next case, parties to the table 10 

to Application No. 19239.  This is of Deborah J. 11 

Jones-Miller, captioned and advertised for special 12 

exception relief from the use requirements under 13 

Section 2003.  This is to convert a dental office into 14 

11 residential units in an R-2 district, 7723 Alaska 15 

Avenue Northwest, Square 2957, Lot 13. 16 

[Pause.]  17 

CHAIRPERSON HEATH:  Good afternoon.  Would you 18 

please introduce yourselves? 19 

MS. OLSON:  Hi, good afternoon.  My name is 20 

Kate Olson with the law firm of Greenstein, DeLorme, & 21 

Luchs representing the applicant.   22 

MS. JONES-MILLER:  My name is Deborah Jones-23 

Miller.  I'm the owner at 7723 Alaska Avenue 24 

Northwest. 25 
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MS. ANGJELI:  Hi.  My name is Anila Angjeli.  1 

I'm the architect, A-Line Architecture.  I represent 2 

the owner. 3 

MR. TAFT:  My name is Nickey Taft, I represent 4 

the general contractor, Liberty Group. 5 

CHAIRPERSON HEATH:  Okay.  All right.  And the 6 

site plan that you've just give to us, is that 7 

consistent with Exhibit 25? 8 

MS. OLSON:  It is, we added, just for 9 

clarification we gave you some additional items that 10 

are on the site plans, such as the new bike rack which 11 

the applicant offered to put in a relocation of the 12 

trash.  But as far as the existing fences, those were 13 

obviously there.  We just wanted to make sure that 14 

those were shown in existing parking. 15 

CHAIRPERSON HEATH:  Okay. 16 

MS. OLSON:  It's really the new bike rack and 17 

the relocation of the trash. 18 

CHAIRPERSON HEATH:  Okay. 19 

MS. OLSON:  And that's at the north side of 20 

the property which is adjacent to the commercial zone, 21 

just north. 22 

CHAIRPERSON HEATH:  Okay.  Do you have a 23 

question? 24 

MS. BUTANI-D'SOUZA:  Is there an ANC report?  25 
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Is there an ANC resolution?  I think it says a  1 

minimum -- 2 

MS. OLSON:  There is not. 3 

MS. BUTANI-D'SOUZA:  -- fifth. 4 

MS. OLSON:  No, we postponed our hearing from 5 

last week until this week so that we had the 6 

opportunity to present before the ANC, and we did.  We 7 

did so last Tuesday night and we've been in touch with 8 

the ANC all along in the process, answering any 9 

questions they have, but they decided not to take a 10 

vote. 11 

CHAIRPERSON HEATH:  Was there discussion on 12 

it? 13 

MS. OLSON:  Yes, we did a full presentation 14 

and we answered questions and --  15 

CHAIRPERSON HEATH:  Was there any opposition 16 

to it?  Any --  17 

MS. OLSON:  No, not that we understood.  And 18 

no one in the public, in the audience raised any 19 

issue. 20 

CHAIRPERSON HEATH:  Okay.  All right.  21 

Interesting that they would just decide not to take a 22 

vote.  Okay.  And they didn't ask you to come back? 23 

MS. OLSON:  No.   24 

CHAIRPERSON HEATH:  Okay.  All right.   25 
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MS. BUTANI-D'SOUZA:  They just didn't take a 1 

vote at all? 2 

MS. OLSON:  They actively said, we're not 3 

going to vote on this. 4 

CHAIRPERSON HEATH:  Okay.  Interesting.  All 5 

right. 6 

MS. OLSON:  But we answered all their 7 

questions and they didn't have any existing questions 8 

for us. 9 

CHAIRPERSON HEATH:  Okay.  I assume that means 10 

they're abstaining.  It's just --  11 

MS. OLSON:  That was our understanding. 12 

CHAIRPERSON HEATH:  -- abstention.   13 

MS. OLSON:  I followed up again with the ANC 14 

or SMD, asking if he had any additional questions 15 

after that meeting and he didn't respond. 16 

CHAIRPERSON HEATH:  Okay.  All right. 17 

MS. OLSON:  I know he's been out of town a 18 

lot. 19 

CHAIRPERSON HEATH:  All right.  Outside of 20 

that I think this application seems pretty straight 21 

forward. 22 

MS. BUTANI-D'SOUZA:  What were the questions 23 

that the ANC had for you?  24 

MS. OLSON:  They had a question about the 25 
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trash, where the trash is going to go.  There was, 1 

from what I understood there was concern about maybe 2 

trash going into the alley.  But that's one of the 3 

reasons why we showed on the revised site plan that 4 

there's actually an existing fence and gate that 5 

separates the alley, that 15-foot public alley, and 6 

the parking, existing parking actually from the trash. 7 

 The trash was previously located still on that side 8 

of the gate, just a little further south, and we've 9 

just moved it further north for purposes of -- for 10 

ease, in fact.  But there's no way that the trash 11 

would go into the public alley.   12 

As it stood, there was a private contract for 13 

a trash collector to come who has a key to this gate 14 

to get the trash, and that will still be -- that 15 

contract will be renewed going forward. 16 

MS. BUTANI-D'SOUZA:  Sorry.  So am I 17 

understanding this correctly that it looks like 18 

there's a double gate here between the parking and the 19 

existing sidewalk that leads to the trash enclosure?  20 

That's the gate that you're referencing?   21 

MS. OLSON:  Correct, yes.  That's a locked 22 

gate. 23 

MS. BUTANI-D'SOUZA:  And are these dumpsters? 24 

 What kind of trash?  I'm just wondering how it is 25 



144 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

that they're going to empty this trash. 1 

MS. OLSON:  So a private collector, trash 2 

collector, private company comes with a key and has 3 

been doing it for years.  They unlock the gate, they 4 

collect the trash, and then they lock the gate behind 5 

them. 6 

MS. BUTANI-D'SOUZA:  Okay.  So there's not an 7 

issue of vehicle access or anything like that? 8 

MS. OLSON:  No. 9 

MS. BUTANI-D'SOUZA:  Was that the only 10 

question that the ANC had? 11 

MS. OLSON:  They also asked whether we thought 12 

that parking would be -- I'm sorry, not applicable, 13 

would be enough; if the five spaces would be enough.  14 

And we responded that the R-2 actually doesn't have a 15 

requirement for parking for an apartment building 16 

because the apartment building, as you known, is 17 

nonconforming in this zone district.  And so we 18 

proceeded to explain that we thought that since 19 

there's a bus stop right in front of the apartment 20 

building and there are two metro stops both within one 21 

mile of the project, that we didn't think parking was 22 

going to be a problem. 23 

MS. BUTANI-D'SOUZA:  And are those parking 24 

spaces currently used by the dental office?   25 
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MS. OLSON:  So the --  1 

MS. BUTANI-D'SOUZA:  Or were they previously 2 

used by the dental office? 3 

MS. OLSON:  It was used by both, as I 4 

understand, at the dental office.  And the residential 5 

dwelling units.  6 

MS. BUTANI-D'SOUZA:  Okay.  So they weren't 7 

assigned specifically to the dental office? 8 

MS. OLSON:  No.  No. 9 

MS. BUTANI-D'SOUZA:  Okay.  And they were not 10 

assigned to any specific residents within the unit? 11 

MS. OLSON:  No.  And I think that that was the 12 

extent of ANC's questions. 13 

MS. BUTANI-D'SOUZA:  Okay.  Thank you.   14 

CHAIRPERSON HEATH:  All right.  Any other 15 

questions from the Board?  All right.  Then I think 16 

the Board has heard what it needs to hear at this 17 

point and so if you're fine with us proceeding on --  18 

MR. TURNBULL:  I just had one.  I mean, 19 

basically architecturally you're not doing much to the 20 

building.  You're putting in -- you're changing some 21 

of the panels under the windows and the air 22 

conditioning all goes up on the roof now, so you're 23 

getting rid of the through wall units? 24 

MS. ANGJELI:  Yes.  That's the extent of the 25 
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exterior with an embellishment of the cornice  1 

taking --  2 

MR. TURNBULL:  You've got a trellis.  A  3 

little --  4 

MS. ANGJELI:  Yes. 5 

MR. TURNBULL:  Looks --  6 

MS. ANGJELI:  Like a cornice. 7 

MR. TURNBULL:  Yeah. 8 

MS. ANGJELI:  Taking out the through wall air 9 

conditioning units, putting in a central, and 10 

everything is up on the roof.  Same footprint, same 11 

gross floor area. 12 

MR. TURNBULL:  Okay.  Thank you.   13 

CHAIRPERSON HEATH:  Okay.  Then if no other 14 

questions we'll proceed on.  Does Office of Planning 15 

have anything further to add?   16 

MR. JESICK:  Thank you, Madam Chair, Members 17 

of the Board.  My name is Matt Jesick.  The Office of 18 

Planning rests on the record.  The applicant has 19 

satisfied the special exception criteria for the 20 

conversion of the use.  Thank you. 21 

CHAIRPERSON HEATH:  All right.  And you 22 

haven't heard anything from the ANC on this 23 

application? 24 

MR. JESICK:  No, we have not. 25 
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CHAIRPERSON HEATH:  Okay.  All right.  Okay.  1 

I assume there's no one here from ANC 4A on this 2 

application.  All right.  As we indicated we don't 3 

have a report from them.  We do have a report from 4 

Department of Transportation recommending no 5 

objection.  Is there anyone here wishing to speak in 6 

support of this application?  Anyone in support?   7 

Anyone wishing to speak in opposition?  No 8 

opposition?  All right.  Then unless the applicant has 9 

anything further to add we can conclude the hearing. 10 

MS. OLSON:  We have nothing further.  Thank 11 

you. 12 

CHAIRPERSON HEATH:  Okay.  Thanks.  So I think 13 

this is a cute little building and I think that, you 14 

know, I certainly would support the change in use.  15 

And I think the relief that's being requested here is 16 

pretty minor.  And it's unfortunate that the ANC 17 

hasn't weighed in on this, but it doesn't sound like 18 

they really had an objection based on the questions 19 

that they asked, and you did respond to their 20 

questions.  So I think I would be fine to support 21 

this. 22 

MR. HILL:  You know, I agree, Madam Chair.  I 23 

don't have any issues with the project. 24 

CHAIRPERSON HEATH:  Okay. 25 
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MS. BUTANI-D'SOUZA:  I agree as well. 1 

CHAIRPERSON HEATH:  Okay.  All right.  So then 2 

I'll make a motion that we approve the request for 3 

special exception for use requirements under 2003 to 4 

convert the dental office to an 11-unit residential 5 

building.  6 

MR. HILL:  Second. 7 

CHAIRPERSON HEATH:  The motion has been made 8 

and seconded.  Any further discussion?  9 

[Vote taken.]  10 

CHAIRPERSON HEATH:  All right.  The motion 11 

carries.  Thank you.   12 

MR. MOY:  Staff would record the vote as five 13 

to zero to zero.  This is on the motion of Chairperson 14 

Heath to approve the application per the amended 15 

requested relief.  Seconded the motion, Vice Chair 16 

Hill.  Also in support, Mr. Turnbull, Ms. Butani, and 17 

Mr. Hinkle.  And this relief would be pursuant to 18 

plans as shown under Exhibit 23.   19 

CHAIRPERSON HEATH:  Correct. 20 

MR. MOY:  Full order or summary order, Madam 21 

Chair? 22 

CHAIRPERSON HEATH:  Summary.  I mean, we don't 23 

have any opposition, so summary. 24 

MR. MOY:  No.  25 
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CHAIRPERSON HEATH:  Even though we didn't hear 1 

from the ANC. 2 

MR. MOY:  Very good.   3 

CHAIRPERSON HEATH:  And I think we have one 4 

last case, although it doesn't appear that anyone else 5 

is here. 6 

UNIDENTIFIED SPEAKER:  [Speaking off mic.]  7 

CHAIRPERSON HEATH:  Right.  So, we'll see.  Do 8 

you want to call the last case and we'll see where 9 

this goes? 10 

MR. MOY:  Yes, I do.  Application No. 18895A 11 

of James Walker and for the record, this application 12 

was amended for variance relief on the lot occupancy 13 

requirements under Section 403.2, rear yard 14 

requirements under Section 404.1, open court width 15 

requirements under Section 406.1, and nonconforming 16 

structure provisions under 2001.3.  This is for a two-17 

story rear deck addition to a four-unit apartment 18 

house, R-4 district at 1107 Penn Street Northeast, 19 

Square 4059, Lot 800.   20 

CHAIRPERSON HEATH:  So it appears that 21 

applicant isn't here, Mr. Moy.  So --  22 

MR. MOY:  Yes.  And for the record the staff 23 

has had contact from the applicant and we'll follow up 24 

to be sure that he's noticed when the rescheduled date 25 
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will be.  And staff would suggest, given the fact that 1 

this is for variance relief and I don't -- although I 2 

have no evidence to support whether or not he's 3 

actually filed on the property yet.  So to allow for 4 

that time then staff would suggest May 24th. 5 

CHAIRPERSON HEATH:  Okay.  And you'll follow 6 

up.  Staff will follow up with him. 7 

MR. MOY:  For sure. 8 

CHAIRPERSON HEATH:  Okay.  All right.  Thank 9 

you.  Any other matters coming before the Board today? 10 

MR. MOY:  Not from the staff, Madam Chair. 11 

CHAIRPERSON HEATH:  Okay.  Great.  Then we're 12 

adjourned.  Thank you. 13 

[The hearing concluded at 1:28 p.m.] 14 
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